Ha ocHoBy unana 6. ctaB 1. Ypenoe o 3actynHuky PermyOmmke Cpouje mipen
EBpornckum cymom 3a jpyncka npaea (,,Ciyx0enu rinacauk PC*, 6poj 61/06
— mpeuuninheH TekcT) o0jaBibyje ce, Ha CPIICKOM M EHIJIECKOM je3UKY,
[Ipecyna Eporickor cyna 3a jpyjcka npasa mo npeactasiu 6poj 32550/05
— Bboaposxuh nporus CpOuje, koja rnacu:
,CABET EBPOIIE
EBPOIICKU CY /[ 3A JbYICKA TTPABA

JIPYT'O OJIEJLEISE

NPEIMET BOJPOXHWH nporus CPBUJE
(IIpedocmaska 6poj 32550/05)

IIPECYJA

CTPA3BYP

23. jyn 2009. rogune

OBa mpecyna he mocratd TpaBOCHa)XKHA Yy OKOJHOCTHMA TpeaBH)EHUM
yinanoMm 44. ctaB 2.Konsennuje. Moryhe cy penakropcke mpoMeHe.



Y npeamety boapo:xuh nporus Cpouje,

EBporicku cyn 3a pyjacka mpaBa (Jlpyro onesseme) 3acenajyhu y Behy y
4HjeM Cy cacTaBy OWIIH:

Francoise Tulkens, npedceonux,

Ireneu Cabral Barreto,

Vladimiro Zagrebelsky,

Danuté Jociené,

Dragoljub Popovi¢,

Andras Sajo,

Nona Tsotsoria, cyouje,

u Francoise Elens-Passos, samenux cexpemapa Odemerva,

nocie Behama Ha 3aTBOPEHOj CeHHUIN OpxKaHoj 2. jyHa 2009. roaune,

nu3puue cienehy npecyny, Koja je ycBOjeHa Ha Taj JaH:

I[TOCTVYIIAK

1. Tlpenmert je dopmupan Ha OCHOBY mpejacTaBke (0poj 32550/05), kojy je
Cyny nmomneo mpotuB HpxaBHe 3ajennune Cpouja u llpuna ['opa npema
yiiany 34. KoHBeHIIHje 3a 3alITUTY JbYJCKUX MpaBa U OCHOBHUX cliobonaa (y
nasbeM Tekcty: “KonBenuuja™) npxaBiranun Cpbuje, r. XKesbko boapoxuh
(y masmem Tekcty: “lIlomnocunary mpexacraBke”), maHa 23. asrycra 2005.
rogude. Ox 3. jyna 2006. roxune, mocie [leknapaiuje 0 HE3aBHCHOCTH
Lpue 'ope, CpOuja je HCkIby4rBa CTpaHa YTOBOPHHIIA Y TIOCTYIIIMMA TIPE]T
Cymom.

2. TlomHocwmoma mpeacTaBke, KOMe je mpyKeHa IpaBHa oMoh, 3acTymao je
r. B. JIumoan, anBokar u3 Kukunne. Bnany [pxasue 3ajeqnurie CpOuja u
Lpna T'opa, a, xacuuje, Bmagy Cpbuje (y namem tekcry: “Bmamga’)
3acTynao je meH 3acTynHuk, r. C. [{apuh.

3. Tonmnocuumar npencTaBke je TBPAMO J1a Cy MoBpeheHa merona mpasa Ha
c1000/y U3pakaBama U Ha MMPaBUYHO cyheme.

4. Jana 13. centem6pa 2006. rogune Cyna je ognmyuno na Brany ob6asectu
o mpencrasuu. [Ipumemyjyhu unan 29. cras 3. KonBenmuje, pemuo je na
OCHOBAHOCT TIPE/ICTaBKE pa3MaTpa HCTOBPEMEHO KaJla M JOMYIITEHOCT.



UNBHEHULE

[. OKOJIHOCTHU IIPEAMETA

5. Honmuocuman npencraske je poher 1970. ronune u xuBn y Kukunan.

6. TlogHOCHal npeacTaBKe jeé HOBHHAP M WIAH jeHE MOJUTHYKE CTPAHKE.
Y Bpeme cnopHux pgorahaja, oH je, Takohe, OMO ypPEIHUK JIOKATHUX
HeNeJbHUX HOBUHA, Kukxunocke.

7. TNommocunar npexacraBke je 3. oktodpa 2003. roguHe 00jaBUO WiIaHAK O
n3BecHOM uctopuuapy, J. Il., mox HacmoBom Peu uma ¢ghawucma. Y cBoMm
YJIaHKY, MOJHOCHUIIAIl TPEJICTABKE j€ HAIKNCao:

,» J. Il., uicTopu4ap, Koju je, TOKOM OCaMIECETHX U JIEBEICCETUX T'O/IMHA MPOILIOT BeKa
HCIHCUBAO KWIOMETPE pasHHX yBpela W KieBera Ha pauyH MmiomeBnha U HEroBor ...
pPEeXUMa, TIOHOBO je JOIIA0 Y )KIMKY jJaBHOCTH 3axBasbyjyhu ... HoBuHapa Tenesusuje HoBu
Cag ..., KOju Ta je 1mo3Bao Ja rocryje y emucuju ,,Orkomuano. A J. I1. e 61 610 TO WITO
jecte (MAMOT), 1a HUje UCKOPUCTHO jOUI jeIHY MPHIMKY Ja W3HEece CBOje (allMCTOWIHE
craBoBe. Tako je Ha KaHaly Jp)KaBHE TelleBH3Hje..., MCIpPHYa0 Kako je bapama moxn
XPBAaTCKOM OKyMaIujoM, kako cy Crosamu, PymyHnu u, npe cBera, Mahapu y BojBonunau
KOJIOHUCTH... [Ipema munubewy [J. I1.], XpBara yomite u Hema y BojBoauHH ..., a Mahapu
cy BenuKuM niesioM CIIOBEeHH... 300T Tora mITO UMajy ,,TaKO JIEMO CIIOBEHCKO JIHIE™ ...

VY oBe TpH ceaMulle HAKOH €MUCH]j€e, OITIacHie Cy e MHOIe HEBJIaJIUHE OpraHu3alyje U
MOjeJIMHIM ¥ TIOHEeKa TMOJUTHYKAa cTpaHka... [Onu] cy 3arpaxumiu ox Casera 3a
paguonudysujy, no3uBajyhu ce Ha Tauky 6 HEroBUX Ipenopyka koja mpeasuba ... 1a cy
,,CBH €MUTEPH JIy>KHH J1a TIOIITY]Y ... opende o cy30ujamby roBopa MpKmbe', a Ipery3my
Mepe npoTus [HanuoHanue] TB ...

PearoBanu cy 1 MuHHCTap KynType U MeI¥ja ¥ APYTH 3BaHUIHULIM.

IMocnenme Becty ToBope Aa Pannonudys3Ha areHnuja NpuKyIuba peleBaHTHE MOJATKE
o emucuju ... JJorne, J. TI. curypHo nHKyje jep je CBOje W30IaueHe CTAaBOBE jOI jeITHOM
ycIeo Iia ruiacupa y jaBHOCT. HakoH IMeTOOKTOOapCKHX MpPOMeHa, 0Baj MpoQeCHOHATHH
,,IUBbyBad™ je ....0CTaBJbeH 3a aupekropa Mcropujckor apxusa Cpouje ... 10 HeAaBHO, Kajia
ra je Bnana cmenuna. M taga je 10010 OPUIMKY y HEKUM TaOIOUIUMA ... 1a [KPUTHUKY]€]
aktyenny Bnany u ,,Henoctojehe Hapone®. ,,OTkomyaHo® je caMo mocie/mha ernu3oa OBOT
AKTHBHCTE ... KOjJU j€ BEPOBATHO ... 3arahBaT HaIly CpeauHy JAyro BpeMeHa.

8. J. IL. je 10. oktobpa 2003. romauHe MPOTHB TOJHOCHOIA TPEICTABKE
MOKPEHYO MPHUBATHU KPUBUYHM TOCTyHak 300r yBpene kox OMmTHHCKOT
cyna y Kukunnu.

9. Ha pounmiry koje je onpkano 17. HoBemOpa 2003. roguHe, MOoAHOCHIIAIT
MPEACTaBKE je W3jaBUO Ja ,,HUjE JKEJIeo Ja Ce IopaBHa ca NMPUBATHUM
tyxwuomnem [J. I1.] 3aTo mTo je oH uinaH ¢amucTuakor nokpera y Cpouju‘.
36or oBe wmzjae, J. II. je 5. jamyapa 2004. roauHe MOKPEHYO HOBH
KPUBUYHH MOCTYIIAK 32 KJIEBETY MPOTUB MOTHOCUOIIA MIPE/ICTABKE.



10. TeputopujanHa HAIJISKHOCT y OBOM MPEIMETy j€ KacHHje IMpeHeTa
OnmrtrHCKOM Ccyny Y 3pemaHuHy, KOjH je pelro Ja OBa JBa MpeaMeTa
3IPYKH.

11.Cyn je pounmre 3akazao 3a 15. ampun 2004. roauHe, a TO3UB 32 OBO
pouHITe j€ Ypy4YeH TIOJHOCHOIYy IIPEJICTaBKE 3ajelHO0 ca JAPYyroM
MpUBaTHOM KpuBWYHOM  TyxkOom J. II. 11. mapra 2004. romune.
[TogHOCHIIaI IpeicTaBKe HUje IOMIA0 Ha POYMIITE.

12.Cyn je cnenehe poummTe 3aka3ao 3a 23. centembap 2004. rogune, 3a
KOje je MOJHOCHIIAI] MTpecTaBKe MpuMuo mo3uB 24. jyna 2004. rogune. OH
Cce OTIeT HHje TI0jaBHO Ha CyIy.

13. [TomHOCMITaIl TIpeICTaBKE M3HOCH Ja HHjeJaH OJ OBHX CyJICKa IO3WBa
HUje MPOMHUCHO MPUMHO, TOIITO Cy OHM Owin ynyheHn Ha ajpecy HOBHHA,
IJie OH BUIlle HUje OWo 3amociieH. MeljyTum, HCMOCTaBHIIO ce€ Jia je OH
JIMYHO MOTIKCAO0 MTOTBPAE O NpHjeMy 3a 00a CyJICKa I03UBa.

14.Ha cnenehem rnaBHOM poummty 15. gememOpa 2004. romue,
MOJTHOCHJIAIL je Y CyJI IOIIA0 y TPaTHhH MONUIje. AJBOKAT Ta je cauekao y
3rpajiy cyJia ¥ MOAHEO je MPEeUIOT CYIUjU Jla C€ POYMINTE OJJIOKHU KaKo Ou
ce yIO3Hao ca ONTyk0aMa y MUTamy.

15.[IpencenaBajyhu cyamja je TOTHOCHOIy TIPEICTaBKE M HHETOBOM
anBokaty ono6pumo 30 MuHyTa ga TpunpeMe oa0paHy MOIHOCHOIA
npezncraske. [locine 20 MuUHYTa aaBOKAT MOAHOCHOIIA MPEJICTABKE j€ PeKao
J1a Cy CIIPEMHH 32 POYHIIITE.

16.Cyn je oxpkao TIJaBHO pOYMINTE M MpPECyay JAOHEO HCTOI JaHa,
YIBpAMBIIM Ja je TOAHOCHJIAll NpeAcTaBKe KpUB 3a yBpeay 300r
00jaBJbEHOT WIaHKa W 3a KJeBeTy 300T H3jaBe KOjy je Jao y Cyldy Ha
pountity 17. HOoBemOpa 2003. rommue. Cyn je MOJHOCHONA MPEACTABKE
Ka3HMO HOBYaHOM KazHOM ojn 15.000 nuuapa, mpubmmwkao 162 eBpa u
Hanoxuo my aa J. I1. ucrmatu jomr PCJI 20.700 (mpubmmxHO 225 eBpa) Ha
MMe TPOIIKOBA IMOCTYIKA.

17. OnmmtuHCKH cyJ y 3pemaHuHy je y CBOjoj IpecyIu yTBpauo, inter alia,
Jla je ONUCHBame HeKora Kao ,.hammcre” yBpembHBO, ¢ 003UpOM 1a
HCTOpPHUjCKE KOHOTAILMje TOT M3pasa ,,ipeCTaBibajy Tpareaujy u 3mo™. Cyn
je ombamuo TBPIAY MOJHOCHONA NPEACTAaBKE Ja je OH CaMoO H3HEO CBOje
COTICTBEHO MOJUTHYKO MHIBEHE, MOmTO je (hopMupame dammcTuakux
MOJMUTUYKUX CTpaHaKa WM TIOKpEeTa HelleralHo npema aomahem mpasy.
CarnacHo TOMe, MOJHOCHJIAL] MIPEJCTaBKE MPOIyCTHUO j€ MOILITYje JbYACKO
nocrojanctBo J. I1. Axo ce ocehao nuuHo yBpehenum nekom ox uzjasa J. I1.
JaTUX y TEJIEBU3MJCKOM IpOrpamy WM Ha APYroM MECTy, IMOJHOCHIIAI]
MpeJcTaBKe je Tpebaio 1a mpuderHe oaropapajyhem npaBHOM CpesicTBY.
18.Ha ocHoBy xanbe mnomHocuona mnpexacraBke, OKpyXHH Cyn Y
3pemannny je 9. mapra 2005. roguHe MOTBPAMO TPBOCTEICHY MHPECYIY.
Cyn je 3axipyumo na cy wuszjase J. Il. mpou3BOa HEroBOT CTPYYHOT
MUIIJBEHa Kao uctopuyapa. [lomro ped ,,pammsam* 3HAUYNM YHHIITEHE
JbYZH Ha OCHOBY HallMOHAJIHE MPUIIATHOCTH W/WIH PEJUrHje, jJaCHO je 1a TO



Huje 6uo npeamet uzjasa J. [1. Unanak mogHOocHoma MpencTaBke je mpema
TOME UMao MCKJbYYMBHU IIHJb Aa yBpeau J. I1. kopumrhemem oBor m3pasa u
THME TIITO Ta je jOII Ha3Bao ,,uAMOTOM".

19. [Ilpyrocrenenn cya je Jajbe YTBPAMO Ja Cy HABOAM IOJHOCHOLA
NpeJCTaBKe O HEMpaBUJIHOM IO3UBaly Yy CyA W HeMmoryhHoctu na
MPUIPEMH CBOjy OJ0paHy HEOCHOBAaHM, YTBPJAMBIIHU JIa je OH MPOIUCHO
MO3BaH y CyJA JBa MyTa, aau ce Huje mojaBuo. llltaBumie, Ha poyumTy
onpxaHoMm 15. mememOpa 2004. TroauHe MOAHOCHIIAI] MPEIACTABKE M EHETOB
aJIBOKaT Cy HMalld TPWINKY Ja Ce€ KOHCYNTYjy H TPHUIPEME HETOBY
on0pany, a mocye 20 MUHYTa Cy H3jaBHIIM J1a Cy CIIPEMHH 3a POUHIITE.

20. UcnioctaBuio ce na je J. Il. mokpeHyo jomr jemaH Kpyr IOCTyIaka
NPOTHB TIOJHOCHOLIA TpPEACTaBKE — TMapHUYHYy TyxkO0y 3a HakHamy
HeMaTepujalHe ITeTe — U Ja cy JoMahu CyJO0BU HAJIOKWIN MOJHOCUOLLY
mpelcTaBke Ja My ce ucmiaatu obemreheme y msznocy ox PCJ 50.000
(mpubnmxHO 540 eBpa). MehyTuMm, mogHOCHIALl TIPE/ICTABKE OBE MOCTYIIKE
HUje 00yXBaTHO CBOjUM NpHUTYk0ama Koje je mogaueo Cymy.

II. PEJIEBAHTHO IOMARE ITPABO

21. PeneBantne oapende Kpusuunor 3akoHa Pemybnuke CpOuje (00jaBibeH
y ,,CiayxxO6enom rimacHuky Pemyb6nuke Cp6uje — Ca. rmacamk PC — Op.
26/77, 28/77, 43/77, 20/79, 24/84, 39/86, 51/87, 6/89, 42/89, 21/90, 16/90,
49/92, 23/93, 67/93, 47/94, 17/95, 44/98, 10/02, 11/02, 80/02, 39/03 u
67/03) npensubajy cnenehe:

Yaan 92. cras 1.

,,KO 3a JIpyror M3HOCH WM MPOHOCH LITOTOJ] HEUCTUHHUTO IITO MOXE LIKOJHMTH HErOBOj
[ weHoj] wacti W yrieny, ka3Huhie ce HOBYAHOM Ka3HOM HJIM 3aTBOPOM JIO IIECT
MeceLu.

Yaan 93.

,,1 . Ko yBpe€au apyror, Ka3Huhe ce HOBYaHOM Ka3HOM HITH 3aTBOPOM 10 TpU MECELA.

2. AKko je J1enio u3 cTaBa 1. OBOT 4aHa YUYHE-CHO MYTEM IITaMIIe, pajinja, TeJIeBH3H]e,
NPYTHX CpelcTaBa jaBHOT HH)OPMHUCAha M KOMYHHUIIMPakha WITH CIIMYHUX CPEICTaBa HIIH
Ha jaBHOM CKYIy, YYUHUIIAI fie ce Ka3HUTH HOBYAHOM Ka3HOM HJIM 3aTBOPOM JIO IIECT
Mmecern.

Yiaan 96.

,»1. ... Hehe ce kasHuTH... [KO] .. ce YBpeIJbUBO H3pa3M O JAPYTOME y HAy4HOM,
KIW)KEBHOM WJIM YMETHUYKOM ey, 030MJbHO] KPUTHUIH, BPIIEHY CIIy>KOEHE y>KHOCTH,



HOBHHAPCKOI' MO3KUBA, MOJUTUYKE HIA ApYyre APYUIITBEHEC ACIATHOCTH, O,E[6paHI/I HEKOTI
npaBa WA MPpU 3alITUTU ONpaBJaHUX MHTEPECA, aKO M3 HaYMHA U3paXaBamba WIH APYTUX
OKOJIHOCTH MPOU3HJIa3u aa TO HPIje YUYMBCHO Y HAMEpH OMaJIoOBaXkaBamba.

2. Y ciyyajeBUMa U3 TOPHET TEKCTA, ... [TyxKeHH] ... ce Hehe Ka3HUTH KO 3a APYror H3HOCH
WY TIPOHOCH J1a j€ YYUHHMO KPUBUYHO JI€JIO 32 KOj€ ¢€ TOHM IO CIYXKOEHOj Ay>KHOCTH HaKO
HE TIOCTOjU IPAaBOCHAXKHA Mpecyla ... ako JOKaXKe Ja je MMao OCHOBAHOI pazjiora na
[IOBEPYj€ y UCTUHUTOCT ... [TUX TBpA®H] ...

22.PeneBantHe onpende OCHOBHOI KpPUBHUYHOT 3akoHa (00jaBJbEH Y
,Cimyxx6enom  smcty  Commjamuctuuke  DexeparmBHe  PemyOmmke
Jyrocnasuje” — Ci. siuct COPJ — Op. 44/76, 36/77, 34/84, 37/84, 74/87,
57/89, 3/90, 38/90, 45/90, 54/90, Cnyxb6enu muct CaBe3ne PemyOnuke
JyrocnaBwuje — Cit. muct CPJ — 6p. 35/92, 37/93, 24/94, 61/01 u Cn. rnmacHUK
PC 6poj 39/03) npensubajy cnenehe:

Yaaan 39.

»--- 3. AKO Ce HOBUAHA Ka3HA HE MOE HAIUIATUTH, cyj he je u3BpmuTH Tako mro he 3a
cBakux 200 1uHapa HOBYaHE Ka3HE OJPE/IUTH je/IaH JIaH 3aTBOPA, C TUM Ja 3aTBOP HE MOXKE
OWTH Jy>KH O IIECT MECELIH.

4. Axo ocyheHn HCIIaTH caMo Je0 HOBYaHe KazHe, ocTaTak fie ce cpasMepHO NMPEeTBOPUTH
y 3aTBOp, a aKo OCyljeHH [HaKHaJHO] HCIIATH OCTAaTaK HOBYAHE Ka3He, M3BPILIECHE 3aTBOPA
he ce obycraBuTH.

23. PeneBantHe ojpen0Oe 3aKOHHMKA O KPUBUYHOM MOCTYNKY (00jaBJbeH y
,,Ciyxxoenom nucty Casesne PemyOnuke Jyrocnasuje®, 6p. 70/01, 68/02 u
58/04) npensubajy cnenehe:

Yaan 160.

, [ INCMEHO 3a KO0je je y OBOM 3aKOHHKY oApeheHo Ja ce uMa JMYHO JIOCTaBUTHU Ipelaje ce
HEMOCPEAHO JHIy KoMme je ymyheHo. AKO ce JHie KOME C€ MHCMEHO MOpa JIHYHO
JOCTABUTH HE 3aTCKHE TaMO Te Ce JOCTaBJhalb¢ MMa H3BDIINTH, JOCTaBJbad he ce
00aBECTUTH KaJl U HA KOM MECTY MOXKE TO JIMIIC J]a 3aTeKHE U OCTaBUhie My KOJ| jeIHOT O]
N2 HaBEICHUX y wiaHy 161. OBOT 3aKOHHKA MMMCMEHO O0OABEINTEHE a Paid IpUMarba
Oyne y oxpel)eHH maH U caT y CBOM CTaHY WM Ha CBOM PaJHOM MECTy. AKO H IOCIE OBOT
JIOCTaBJba4 HE 3aTCKHE JIUIIE KOME C€ JOCTAaBJhAhe MMa U3BPIINTH, OCTyIHhe Mo oapeadn
ggaHa 161. cras 1. 0BOT 3aKOHHUKA M CMaTpa Ce Ja je TUME JJOCTaBJbamhe U3BPIICHO.

Yaan 161.

,,1. IlucMeHa 3a Koja y OBOM 3aKOHUKY HHje oApeheHo ma ce Mopajy JMYHO JOCTaBUTU
JIOCTaBJbajy ce Takole JIMYHO, aJIi TaKBa IIMCMEHA, Y CiIy4ajy Ja ce IpUMallall He 3aTeKHe Y
CTaHy WIIH Ha PaJHOM MECTy, MOTy Ce HpeJaTH KOME Of FErOBHX OJpacinX UIaHOBA
nomMahMHCTBa, KOj€ je Ty»KaH Ja MPUMH IMCMEHO.AKO Ce OHH HE 3aTeKHY y CTaHy, HHCMEHO
he ce mpemaTé HACTOJHHKY WM CyCedy, aKo OHM Ha TO MPHCTaHy. AKO C€ IOCTaBJbambe
BPIIM Ha PaJHOM MECTy JIHI]a KOME Cce IICMEHO HMa JOCTaBHTH, a TO JIHIE Ce Ty He



3aTeKHe, OCTaBJbabe C& MOXKE M3BPLIMTH JIMIYYy OBJAIINEHOM 3a MpHjeM IomTe Koje je
IY’)KHO Jla TPUMH ITHUCMEHO, WM JIMIY KOje je 3alloCIeHO Ha HCTOM MeECTy, aKO OHO
MIPUCTAHE J]a IPUMH HCMEHO.

2. AKO CC yTBpAu aa je JIMOE€ KOME C€ MMCMCEHO MMa JOCTAaBUTHU OACYTHO U J1a MY JIMIla U3
CcTaBa 1 OBOI' WjIaHa 360F TOra HE MOFy MUCMEHO Ha BpPEME NpEaaTv, MUCMEHO he ce
BpaTUTU y3 HAa3HA4YCHEC I'’ZI€ C€ OACYTHU HaJ'Ia3I/I.“

Yaan 162 (1)

,»1. OkpuBIbeHOM he ce JIMYHO AOCTaBUTH MO3MB 3a NPBO CACHYIIAlkE Yy MPETXOIAHOM
MOCTYIIKY U ITO3MB 3a TJIaBHU IpeTpec.

24.Ynan 419. npensuba, inter alia, na HaINEXKHN jaBHU TYXKWUIAIl MOXeE 1a
MOJTHECE 3aXTEB 3a 3AIITUTY 3aKOHUTOCTH MPOTHB ,,IPABOCHAKHE CYJCKE
O/UTyKe*, y HWME€ WJIH TpPOTHB TYKEHOT, aKko je moBpeheH peneBaHTaH
MaTepHjaTHU U/WIH MPOIEAYPATHH ,,3aK0H ",

25.Ha ocHOBy rope HaBemeHOr 3axTeBa, npema wi. 420, 425. u 426.,
BpxoBHH cyn MOKe TIOTBPIY MPEAMETHY ONTYX)OY WiH je npernHayntu. OH,
Takohe, MOXKE YKHHYTH CIOpPHY MpECyay y UCIWHH, WIN JICTUMHYHO, U
HAJIOKUTH MOHOBHO cyheme mpen HWKuUM cynoBuma. Axko BpxoBuu cyi,
MehyyTum, yTBpaH 1a je JOoIuIo 10 MOBpe/ie 3aKOHA y KOPHCT TYXKEHOT, OH
TO MOJKE CAOTIITHTH, aJli OCTABUTH Ha CHA3W MPABOCHAXKHY OJUIYKY.
26.IIpema wi. 199. u 200. 3akoHa 0 0OIUraMOHUM OJHOCHMA (00jaBJbEH Y
,,Ciyxxoerom ety COPJ“ 6p. 29/78, 39/85, 45/89 u 57/89 xao n y ,,Cn.
mucty CPJ“ 6poj 31/93), inter alia, cBako KO je IpeTpIeo AYIICBHY MaTHY
Kao TIOCJIEIHILy KpIIeHha HHEroBe WM HbeHE YacTH WM yriela MOXe, Y
3aBUCHOCTH OJ] HUXOBOT Tpajakba M jauyuHe, IOMHETH TYXO0y KOJ
MapHUYHUX CYJIOBAa paay HOBYAHE HAKHAJE, U, OCUM TOTa, TPAKUTH JPyTre
BpCTE HakHaje “kKoje Ou morie” obe30eauTn oarosapajyhe HemartepujaiHo
3aJI0BOJbCHHC.

27.Ynan 13. 3akoHa o mapHUYHOM nocTynky u3 2004. roaune (00jaBibeH y
,Ci. rmacauky PC* 6poj 125/04) npeasuba na je mapHU4YHM CyJ Be3aH
MPABOCHAXXHOM IPECYIOM KPHUBHYHOI CyJa O TOME Ja JId j& W3BPIICHO
KPUBHYHO €TI0 KA0 U Y TOTJIely KpUBUYHE OJTOBOPHOCTH ocyheHor numa.
28. PeneBantHe onpende koje ce Tnuy Cyna Cpouje u L{pae T'ope u craryca
Hpxasue 3ajequmie CpoOuja w Ilpua [opa HaBeneHe cy y mpecyau
Mamujawesuh npomus Cpouje (6poj 23037/04, ct. 12, 13. u 16 — 25., 19.
centemOap 2006. roguHe).



ITPABO

[. HABOJIHA IIOBPEJIA YJIAHA 10. KOHBEHIIMJE

29.TlomHOCHNAIl TIpEICTaBKE Ce JKaJho Ja je HeroBa KpHBHYHA OCyla
MOBpEIMIa HErOBO MPaBO Ha Ci000My HM3pakaBama Kako je mpeaBuleHo
yinanoM 10. KoHBeHnuje, KOju y peeBaHTHOM ey T1acH KaKo CIE/H:

,»l. CBako wMma mpaBo Ha ciobony wm3paxaBama. OBO TMpaBO YKIJbydyje CI000my
MOCEI0Baka CONCTBEHOT MUIILIbEHHa, MPUMakha U CAoMIITaBamka HHPOpMalija u uaeja oe3
Melllakha jaBHE BJIACTH W 0e3 003upa Ha rpanuue. OBaj 4iaH HE CIpedyaBa Jp)KaBe Jia
3aXTeBajy J03BOJIE 32 paJi TEJIEBU3UjCKUX, paIruo U OMOCKOICKUX Ipeay3eha.

2. [omrro xopumhewe oBUX €1000/1a MOBJIAYU 32 COOOM JIy’KHOCTH M OJATOBOPHOCTH, OHO
ce MOXE TMOJABPrHYTH (OPMAHOCTHMA, YCJIOBHMA, OrpaHHuYCHMMa WIM Ka3HaMa
IIPOIIMCAHUM 3aKOHOM M HEOIIXOJHUM y I€MOKPATCKOM IPYIITBY .... PaJH 3aIUTHTE yIiIeaa
WM TIpaBa ApyTux ...

A. JlonmymireHOCT

30.Bmaga je wm3Hena Ja mNOJHOCWJIAI MPEACTaBKE HHje HCLPIEO CBa
pacroJyio’kuBa U J1el0TBOpHa JoMaha mpaBHa cpeicTtsa. Ha mpBoM mecrty,
LITO C€ TMYEe KPUBUYHOTI MOCTYIIKA, OH j€ MPOIYCTHO J1a yprupa KoJ jaBHOT
TY’KHOLA /12 YJIOKM 3aXTE€B 3a 3aLITUTY 3aKOHUTOCTH (333) y HEroBo MMe
(Bumetn ct. 24. m 25. y TopmeM Tekcry). Jpyro, oH je Morao momHeTd
NapHUYHYy TyXOy 3a HakHamy mrere mpema 4i. 199. m 200. 3akoHa o
00JMrallMOHMM OJIHOCHMa aKo je cMmarpao Ja je moBpeheHO HEKOo ol
IErOBUX MpaBa JIMYHOCTH (BUAETH CTaB 26. y ropwmeM TekcTy). C tum y
Be3n Brama je nmama mpuMep jemHe mpaBOCHaXKHE mpecyne rae je pomahum
cyn npumernno wi. 5. u 8. Koneennuje, 3ajeqno ca wianoMm 200. 3akoHa o
OOJINTallMOHUM OJHOCHMA, TaKO IITO j€ TY)KHUOIy MPHXBATHO MapHUYHY
Ty>)kOy 3a HakHaJy INTeTe Ha HAYWH KOjU TOApa3yMeBa HE3aKOHUTO
CHMMame, Xanuewe 1 npursop. Tpehe, moaHocuan npeacTaBke je MOrao
MOKPEHYTH KpUBUYHM nocTynak npotus J. [1. ako je cMaTpao 11a je Heka of
BETOBHUX W3jaBa YBpEIJbHBA, M HAj3al, OH jeé MOTrao yHOTPeOUTH KalOeHH
nocrynak npen Cynom CpOuje u Lipue 'ope (Buzmetu craB 28. y ropmeM
TEKCTY).

31.lomHoCHMIal MpencTaBKe je TBPAMO Ja Cy CBa TOpe HaBEJeHa MpaBHA
CpeACTBa HEJEMOTBOPHA.

32.Cyn noxaceha na je, y ckiagy ca yTBpHEHOM CYICKOM IMPaKCOM, CBpXa
npaBWiIa O YHYTpAalllbMM MPaBHUM CpeACTBMMa y wiaHy 35. craB 1.
KonBennyje na ce Bucokum crpanama yroBopHHUIIaMa mpy»ku MoryhHoct na
Crpede WM UCIpaBe HaBOJHE IOBpEJE Ipe HEro IUTO C€ HEKO 300T HBHX
oboparu Cyny. Melytum, jeauHa mpaBHa cpelcTBa Koje Tpeba HcUprHeTH
jecy oHa koja cy aenmorBopHa. ObaBe3a je npkaBe Kaja TBpIU Jia MpaBHA



CpeAcTBa HHUCY UCIHpIUbeHa, na yBepu Cyn na cy Ta cpeicTBa JeI0TBOpPHA,
Ja Cy ¥ TEOPUjCKM W TPAKTUYHO OWiia Ha pacrojaramy y pelIeBaHTHOM
BpeMeHy (BUETH, u3Mel)y ocrainor, npecyay y npeamety Vernillo npomue
@panyycxe, npecyna on 20. ¢pedbpyapa 1991. roaune, cepuja A, 6poj 198,
ctp. 11-12., craB 27. u y npenmery Dalia npomus @panyycke, npecyaa o
19. debpyapa 1998. rogune, Uzgewmaju 1998-1, crp. 87-88, crap 38.).
Kana je ycnoB Tor Tepera goka3uBama UCIYHEH, MOJHOCUIIAL] TIPEICTaBKe
je mykaH Ja JOKaXke J1a je MpaBHO CPENCTBO HA KOje Ce JpkaBa IMO3Baia
3ampaBo OWJIO HCHPIUBEHO, WJIM Ja je 300r HeKor pasjora Owuio
HEa/IeKBaTHO WJIM HENEIIOTBOPHO Yy KOHKPETHHM OKOJIHOCTUMA IPEIMETa,
WIN J1a Cy IOCTOjasie MOCceOHe OKOJHOCTH KOjé Cy IOJHOCHOIA OJHOCHO
MOJTHOCUTEJbKY TIpe/icTaBKe ociobahane Tor 3axreBa (BHIACTH NpPEAMET
Dankevich npomue Ykpajune, 6poj 40679/98, cras 107., 29. anpun 2003.
TOJIUHE).

33. Hajzan, Cyn moaceha mojceha ma eI0TBOPHO MPaBHO CPEACTBO MOpa
YUHUTH JIe0 yoOW4ajeHor Tpolleca HaKHaJle W Jia HEe MOXe OuTH
JIMCKpeMoHOor KapakTepa. [logHocunar mpeinctaBke mpemMa TOME Mopa
OWTH y cTamy Ja TIOCTYNaK MOKPEHE TUPEKTHO, a Ja He Mopa Ja ce Ocliamba
Ha JI0Opy BOJBY JprKaBHOT cly:kOeHUKa (BUIETH, Jlenojuhi npomue Cpouje,
opoj 13909/05, ctas 54., 6. HoBemOap 2007. rogune).

34. Ako ce BpaTUMO Ha IpenMeTHH cinydaj, Cyr cMaTpa j1a je jeIMHO jaBHU
TY)KWJIAll MOTrao TIOAHETH 3aXTeB 3a 3allITUTYy 3aKOHUTOCTH Yy HMe
nogHocuona npezacraske. lllTaBuiie, oH je MMao MOTIYHO AMCKPELIMOHO
IIPaBo Jia JIM J1a TO YYMHU WM He. AKO je MOJHOCHJIAIl NPEACTaBKE U TO
MOrao /a TpaXkM, OH CBAaKako HHUje MMAao 7npaeo TpeMa 3aKOHy Jla OBO
MPaBHO CPEJICTBO YIOTPeOM NTUYHO (BUAETH CTaB 24. Yy TOPHEM TEKCTY).
3axTeB 3a 3aIlITUTY 3aKOHUTOCTH j€, CTOra, OMO HEJENOTBOPAaH Yy CMHUCIY
yiiana 35. cras 1. Konsenmuje.

35.V Be3u ca moryhnomhy ga ce mojgHece mapHu4YHA Ty»x)0a 3a HaKHAIY
mITeTe MPOTHUB NPABOCHAXXHE KpPUBHYHE ocyne, Brmaga Huje morna na
UTHPA HUjeAaH npuMep u3 nomahe cyscke mpakce TIIE je 3aXTeB 3aCHOBaH
Ha pPeNIeBaHTHUM ojipendaMa 3akoHa O OOJIMTallMOHUM OJHOCHMA YCIICITHO
yHOTpeOJbEH y HEKOM IMpeaMeTy Kao IITO je MpeaMeT IOJHOCHOIA
npencraBke. [lo munubewy Cyna, WCIOCTaBba CE€ Ja je CYNPOTHO
JPYIITBEHO] CBPCH KPUBHYHUX CaHKIHMja 1a ocyheHo muie Moxke
MOKPEHYTH NMapHUYHU MOCTyHaK MPOTUB JApKaBe J1a Ou CTaBUJIO BaH cHare
MIPaBOCHAXHY KPUBUYHY OCYJy M JOOWJIO HaKHaJdy IUTETE KOjy je 300T me
npetpreno. OBOM MpaBHOM CPEACTBY, NPeMa TOME HEI0CTajy OMII0 KakBU
U3IJIEN Ha yCTIeX.

36. Jlatbe, Cy HE MOKe J1a BUAM KaKO je MOKPETamhe KPUBUIHOT MOCTYITKA
npotuB J. [1. Morno ma Oyze AETOTBOPHO MPAaBHO CPEINCTBO Y OJHOCY HA
KPUBHYHY OCYZIY IOJHOCHOIA TPEJCTaBKE W HABOJIHY IOBPEAY HETOBHX
mpaBa. Y CBakOM Ciyd4ajy, IOINTO je HCIPIEO CBa IMpaBHA CPEACTBA Y
KPUBHUYHOM TIOCTYIIKY KOjU je MPOTHB HbEra MOKPEHYT, OJ IMOJHOCHOLA



NpeACTaBKe ce HHje MOIJIO ONpPaBIaHO OYCKMBATH Ja KPEHE jOII jeTHUM
MyTeM HEeCUTypHe HakHaje (BUieTH, mutatis mutandis, Qununosuh npomus
Cpouje, 6poj 27935/05, ctas 44., 20. HoBembap 2007. roaune).

37.Haj3an, y Be3u ca TBpAHmOM Brame na je mogHocwian MpeacTaBKe
Tpebano na nogHece xandy Cyay Cpouje u Lipue I'ope, Cyn noaceha na je
oH Beh yTBpAMO J1a OBO KOHKPETHO MPABHO CPEJICTBO HHjE OWIIO TOCTYITHO
no 15. jyna 2005. ronuHe W Ja je, MTAaBHINE, U OCTAIO HEJAECIOTBOPHO [0
pacnana [pxasue 3ajequune Cpouja u Lpua ['opa (Bunern, Mamujawesuh
npomue Cpouje, 6poj 23037/04, cr. 34-37., ECHR 2006- ...). Cyn He BUaH
HUjellaH pa3Jior JAa OJyCTaHe O]l OBOT CTaBa y MPEAMETHOM CITydajy.

38.C oO3upom Ha TOope HaBeaeHo, Cym cmaTpa ga ce TMpHUTYyx)Oe
MOJHOCHOIIA TPEICTAaBKE HE MOTY TNPOIIACUTH HEJOMYIITEHHM 300T
HeHCLpIUbewka JoMahux MpaBHUX cpeacTaBa npema uma"y 35 (1)
Kongsenuyje. [Ipema Tome, npumen6a Binazne ce Mmopa onoutu.

39. Cyn nasse npumehyje Aa oBa MpUTyx)0a HUje OUHIIIETHO HEOCHOBAHA Y
cMuCITy 3Hadema diana 35. craB 3. Konsennuje. On, Takohe, mpumehyje na
OHa HHje HEJOIyIITeHAa HU MO Omio KoM ApyroM ocHoBy. IIpema Towme,
MoOpa ce MPOTJIACUTH JOMYIITEHOM.

B. OcHoBaHnocT

1. Apeymenmu xoje cy uznene cmpane

40.Bnana je TBpawia jaa cy u3pasu ,HUAMOT U ,,Qamucta® 00jeKTUBHO
KJIEBETHUYKH U, Y ofHocy Ha J. II., Takohe, HeTauHu 3aTO IUTO OH HUje
HUKaga OWo ,,unaH GamucTUIKor nmokpera y Cpouju’ momro TakBa rpymna
HUje HUKaJa HU moctojasa. Jlajbe, 4iaHaK MOJHOCHOIA MPEACTABKE HH]jE
HamucaH y o00poj HaMepH, TMOIITO je HeroBa riiaBHa cBpxa Jia nonusu J. I1.
M y jaBHOCTH cTBOpU jako ocehame ombojHOCTH mpema mwemy. Mako cy
munubera J. I1. 1 u3jaBe Koje je Jao0 3a BpeMe pa3roBopa, Kao U 'y HEroBoj
KIBHM3U TI0J] HACIOBOM ,, AyTOHOMHja BojBoguHEe ... KOIIMap CpIICKOT
Hapona), 3aucra mpoOyauiie OMITpe peakluje jaBHOCTH, Biama je ympkoc
TOME TBpIWJIA Ja TIOAHOCHJIAIl TPEICTABKE HHj€ MCIOUIITOBA0 HOBHHAPCKY
eTHKY TaKO ra KpUTHKY]yhH.

41.Bnana je maspe u3Hena na J. I1., kao nurme koje Hema jaBHY (DYHKIH]Y,
3axTeBa Behu CTeNeH 3aliTUTE OJ H3JIarakba HOBHHAPCKUM KPUTHKAMA.
HaBoau nozxHocuona npejacraBke cy OWIM caMO M3jaBe, HU Ha KOJU HA4MH
MOTKPENJbEHE HCTHHOM.

42.Haj3an, Bnamga cmatpa fa je Ka3Ha uM3pedeHa MOAHOCHOIY IMpeJICTaBKe
3aHeMapJpMBa M, IpeMa TOME, Cpa3MepHa JIETUTUMHOM IIHJbY KOME ce
TEXUJIO.

43. TlogHOCHIIAIl IPEACTaBKE je OCMOpPHO MHUIUbeka Biane. OH je moaceTno
na cy usjase J. [1. mTeTHe 3a BUIIEHAIIMOHATHY CpeAnHy BojBoamHe u na
ce, Kao HoBHHAp, ocehao 00aBe3HNM J1a Ha BUX jaBHO pearyje. [lomro je J.



I1. m3Heo cBOja MHILBEHAa HA JPKABHOj TEJICBU3HMjH, HOIHOCHIIAL]
NpPE/ICTaBKe Ce HHje CIOXKMO Ja OU MOKpeTame NMPUBATHE CYJCKE MapHHUIE,
Kako je Bmama npemnoxmia, mpencraBibalio JOBOJbAH OATOBOP Ha OBE
u3jaBe.

3. Oyena Cyoa
(a) ,,IIponucano 3aKkoHOM*

44. HecniopHo je aa je ocyaa MOAHOCHOIIA TIPEICTaBKE 3a KIEBETY U yBpEAy
IPe/ICTaBIbaNa ,,MeIIamke’ Y leroBO MPaBo Ha CI000/1y M3pakaBama U 1a je
,,TIpoTHicana 3akoHOM * mpema 4. 92. u 93. KpuBuuHor 3aKkoHMKa KaKo je OH
IJIaCHO Y 1aTOM TPEHYTKY (BHIH CTaB 21. y TOPHEM TEKCTY).

(0) ,,JleruTuMHM TN

45.Takohje je ommTe TMO3HATO Ja j€ HABEAECHO MEIIAkEe TEXKHUIO
JETUTUMHOM LWJBY 3aITHTE MpaBa Apyror, HauMe yriena J. I1. Ono mTo
ocTaje Ja ce YTBpAM je Ja JIM je TO Memame OWIo ‘“HEONXOTHO Yy
JEMOKPATCKOM JIPYIUTBY .

(B) ,,HeonxogHo y 1eMOKpaTCKOM APyIUTBY*
&. Onmra Hayena

46.Kao mTo je Cyx 4yecto mpUMETHO, CJI000a M3paxkaBama INpeaBuleHa
yraHoM 10. mpexcrtaBba jefaH Of CYIITHMHCKHX OCHOBA JEMOKpPATCKOT
npymrBa. [Ipema craBy 2., oHa BakM He caMo 3a ,MH(pOpManmje” Win
,AjIeje Koje Cy MOBOJbHE WJIM CE€ CMAaTpajy He-yBpeaJbUBHM, Beh U 3a OHE
KOju Bpehajy, IMOKUpajy uiu y3HeMHUpaBajy (BuaeTH, Mel)y MHOTUM JPYTHM
ayropurerta, Jlenojuh npomuse Cpbuje, TUTUPAH y TOPHEM TEKCTY, CTaB 73.,
Quaunosuh npomus Cpbuje, INTUPAH y TOPHEM TEKCTy, ctaB 53.). OHa
oOyxBara, m3mely ocramor, mpaBo Ha HENpHCTpacHe, AOOpOHaMepHe
WHpOpMaIMje O MUTakUMa O]l jABHOT HMHTEpeca 4YaK W Kajaa MpeaMeTHa
nyOnuKanyja ToApa3ymMeBa HETadyHE W WITETHE W3jaBe O IPUBATHUM
nojenuHuMa (Bunetu Jlenojuh npomue CpbOuje, TMTHPaH Y TOPHEM
TEKCTy, cTaB 74.).

47.Cyn Harnamasa OuTHY (DyHKIUjy KOjy ITamIa BPIIH Y JEMOKPATCKOM
apymTBy. Mako mrammna He cMe Ja mpekopayuu oapeleHe rpanuiie, nocebHo
y Be3H ca YIJIEZIOM M MpaBUMa JIPYTHX, HEeHa TYXKHOCT je YIPKOC TOME J1a
CaomIuTaBa — Ha HAUYMH JIOCTeaH BEeHUM 00aBe3aMa M OJTOBOPHOCTHUMA —
uHpOpMaIje U Uaeje 0 CBUM IHUTAakUMa Of jaBHOT MHTepeca. HoBuHapcka
cmoboma, Ttakohe, mokpuBa Moryhe mno3mBame Ha onpehenn cremneH



MpeTepruBamka, WK Yak Ha MpoBokanujy (Bunetu Dalban npomue PymyHuje
[BB], 6poj 28114/95, ctas 49., ECHR 1999-VI).

48. HaimonasiHu opraHd Ha NPBOM MECTy MOpajy Ja MpoLeHe [a Ju
mocrtoju ,,ropyha npymrBena mnotpeba“ nma ce cinoboja u3paxkaBama
OTpaHUYM M, A2 MPUJIUKOM T€ IMPOLEHE, OHU MMajy oapeheHu mpocTop 3a
cnoboany mpoueny (Buaeru Lindon, Otchakovsky-Laurens u July npomue
@panyycke [BB], 6poj 21279/02 u 36448702, cras 45., ECHR 2007- ...). ¥
IpeaMeTuMa y Be3H ca ITaMIIOM, IPOCTOp 3a CII000JHY TPOLIEHY ApXKaBe je
OTpaHWYEH MHTEPECOM JEMOKpPATCKOT IpYyITBa Ja 00e30eam u oapxaBa
cnobomny mrammy. 3agarak Cyna y crnpoBohemy HeroBe (QyHKIHUje
HaJ30pa je J1a Ha MeIlamke Ha KOje ce XajM IJefa y CBETIy IpeaMera Kao
LENMHE W YTBP/IU J1a JIU Cy Pa3io3H KOje Cy HaIlMOHAHU OpTraHW HABEJH J1a
Ou Ta ompaBnaiM ,pejleBaHTHU W JOBOJBHU (Buumetu Vogt npomus
Hemauxe, npecyna ox 26. cenremOpa 1995. rogune, cepuja A 6poj 323,
cTp. 25 — 26., ctaB 52.; Jerusalem npomue Aycmpuje, 6poj 26958/95, cras
33., ECHR 2001-1I).

B. Ilpumena Ha IpeAMETHH CITy4aj

49.V npeaMeTHOM Cydajy, OCyJa MOJHOCHOIA MPEJACTaBKEe CE 3aCHUBAJA
Ha mM3pa3uMa Koje je yrmorpedno aa ommmre J. I1. — umuot®, ,,pammcra’ u
,»47aH ¢amuctrdkor nokpera“. UMajyhu y Bunay pasnuky uzmely yBpene u
KJIEBETE Kao /IBa OJJBOj€Ha KpUBUYHA JIeJla C YUM Y Be3M je yTBpheHo Ja je
nogHocwial npeacraBke kpu, Cyn he ympkoc ToMme pa3marpartu OBaj
IPeIMET Kao LEIUHY, ¢ 003UpOM J1a YHEHHIIE U NPUPOAA YIOTPeOJbEHUX
n3pasa 3axTeBajy TaKBO pa3MaTpambe.

50.Bnana je mpBeHCTBEHO TBpAWIIA J1a CY U3pa3H MOJHOCHOLA Mpe/ICTaBKe
W3HOIICHE UYWIHEHHUIIA, KOjeé HHCY TavyHe 3aTo mTo Ou y CpOumju Ouio
HE3aKOHUTO Ja ce opopMH (QamuCTHUKK TOKpeT. M3rnmema na nomahwm
CYIIOBH, Takolje, 3aCHUBAjy CBOje 3aKJby4YKEe Ha OBOM apryMEHTY Y BEJIHKO)]
mepu. Cyn oBae nozceha ga oH UMa CTajgHy MPAKCy Koja MpaBU Pa3iuKy
n3Mel)y YumbeHNIa U BPETHOCHUX CYyZIOBa, NP YEMy OBE APYTe Kao TaKBe
HUCY TOIUIOKHE J0Ka3y (BUAETH, Ha mpumep, Lingens npomue Aycmpuje,
npecyna ox 8. jyna 1986. rogune, cepuja A 6poj 103, ctas 46.; Oberschlick
npomus Aycmpuje (6poj 1), 23. maj 1991. rogune, craB 63., cepuja A 06poj
204). Knacuduxanuja Heke U3jaBe Kao YMHCHUIIC WIIM BPETHOCHOT CyJia je
IUTalke Koje, MPBEHCTBEHO, CMaja y MpOCTOp cJI000AHE TNpolLEeHe
HaI[MOHAJTHUX opraHa, nmoceOHo nomahux cynoBa (Buumetd Pedersen u
Baadsgaard npomus /lancke [BB], 6poj 49017/99, craB 76., ECHR 2004-
XI). Mehytum, wak u The W3jaBa TpeACTaB/ba BPEAHOCHH CYJ, Mopa Jia
MOCTOjH JIOBOJbHA UYMI-CHWYHA OCHOBA Ja je MONpxKu (Bumetu Jerusalem
npomus Aycmpuje, TATUPAH Y TOPHEM TEKCTY, CTaB 43.).

51.Kao mpemumunapay npumenOy, Cyn mpumehyje ma je y mpeTxomHuM
CllydajeBMMa YTBPIHO Ja Cy OIIITE YyBPEAJbMBH H3pasdl ,HIUOT U



»pammcra® nmpuxBaT/bMBa KPUTHKA y ojapeheHHM okosHOcTMMa (BUAETH
Oberschlick npomus Aycmpuje (bpoj 2), npecyna ox 1. jyna 1997. roaune,
Uszeewmaju o npecyoama u odnyxama 1997-1V; Feldek npomus Crosauxe,
opoj 29032/95, ECHR 2001-VIII). Mehytum, oH Mopa pa3MOTPUTH
nmoceOHE OKOJIHOCTH OBOT IIpeIMEeTa Kao IeJIMHE Kako OM YTBPMO Jia JiU je
KpUBHYHA OCyJa IMOJHOCHOLIA MPEACTaBKE Ha OCHOBY OBHX M3paza Ouia
Cpa3MepHa JISTUTUMHOM LIUJbY KOME j€ TeXHJIA.

52. V3jaBe moJHOCHOIIA MPEACTABKE €€ MOPajy TOCMATPaTH Y KOHTEKCTY.
[MomHOCHIan mpencTaBke je pearoBao Ha ojapeleHe KOHTpaBep3HE H3jaBe
kKoje je mao J. Il. Ha npaBHO] TENEBU3WjU y BE3U Ca MOCTOjalEM U
UCTOPUjOM HAIIMOHAJIHUX MamHhHAa Yy BojBOIMHM, BUIIEHAIMOHAIHO]
cpenunu, ox yera 35% mweHor ctaHOBHHUINTBA HUCY CpOu, mpeMa Momnucy u3
2002. ronune. OBy orpomHy BehmHy 4uMHUIM cy yriaBHOM Mabhapu, anw,
takohe, u CnoBamu, XpBaTH u Ipyrd. Y ToMm pasroBopy, J. I1. je uzjaBwuo,
inter alia, na cy ,.csu Mahapu y BojBoanHM KOMOHHMCTH® W Jaa ,y TOM
noapyyjy Hema Xpsara“. Mako ce J. . HM Ha KOju HA4YMH HE OClama Ha
(dammzam, Kako Ccy Ta JedUHUCANTH CPIICKH CyJIOBU (BHIETH cTaB 18. y
TOPHEM TEKCTY), Pa3yMJBUBO j€ 3aIlITO j€ IMOJHOCUIIALl PEICTaBKE, KOJH je
M caM MMao Jpyradydje TMOJIUTHUYKE MOTIIEAE, MOTao MPOTYMAadynuTH H3jase J.
I1. xao ma moxpa3zymeBajy oxapeheHm cTemeH HeToNepaHIMje mpeMa
HAIIMOHAJTHUM MambHHaMa. YWbeHHIIA IITO je OH Ka0o HOBMHAp CMAaTpao 1a
My je AYXKHOCT Jia jaBHO pearyje Ha TakBe W3jaBe je, Takole, pa3ymJbuBa.
Hase, Cyn cmarpa a TO IUTO € HEKO Ha30Be (pammcToM, HALMCTOM WU
KOMYHHCTOM, HE MOX€ caMo II0 ce0M Jla ce M3jeHayd Cca YHMEHEHUYHUM
CTalEeM O IMOJUTHYKO] NMPHUIAJHOCTH TOT JULA (BUIETH, mutatis mutandis,
Feldek npomus Cnosauxe, TuTUpaH y TOPHEM TEKCTY, cTaB 80.).

53.C o03upom Ha rope HaBeneHo, Cya Hamasu Ja u3pasd Koje je
MOJHOCHIIAI] MPEACTaBKEe YHMOTpPeOMO HE MOTy a Ja ce He TyMade Kao
BPEJHOCHU CyJ, YHWja BEPOJOCTOJHOCT HE TOMJIEKE JIOKazy. TakBH
BPEIHOCHH CYJIOBU MOTYy OHWTH TpeTepaHdu y HEAOCTATKy YHHEHUYHE
OCHOBE, Il y CBETIIy TOpe HaBEeIEHHX elIEMeHara, TO He H3Iiiena Ja je
ClTy4aj y TIPEIMETHO] TPEICTABIIH.

54.Cyn name mpumehyje ma cy TpaHUIle NMPUXBAT/BUBE KPUTHKE IIUPE Y
BE3W Ca HEKMM MOJMTUYAPEM OJI OHHMX Y BE3W Ca MPHUBATHUM I10jCTUHIICM.
MebhyTum, 4ak ce ¥ MPUBATHH I0jSIUHIINA U3JIaXy jaBHOM HCITUTHBAKY KaJa
ce mojaBe Ha CIleHM jaBHe jAebarte (Bumetu Jerusalem npomue Aycmpuje,
IUTHPaH y TOpHEM TeKcTy, cT. 38 - 39.). ¥V mpeamerHom ciyuajy, Cya
npumehyje na je J. I1. uzriena 6uo 100po MoO3HATA jaBHA JIMYHOCT, KOjHU je Y
JETHOM TPEHYTKY YaK UMao W jaBHY (QYyHKIH]y (BUAETH CTaB 7. Y TOPHEM
TEKCTY). Y CBAKOM CJIy4ajy, MOIITO je 00jaBHO KIbUTY Ca TEMOM O] BEJIUKOT
JaBHOT MHTEpEca U IMOIITO Ce TI0jaBUO Ha JIOKATHOj TEJIIEBU3UjU, OH MOpa J1a
je 3Hao Ja je Morao OWTH H3JIOKEH OINTPOj KPUTHIM BEJIHUKOT Opoja
rnenanana. OH je, mpemMa Tome, OMO oOaBe3aH na mokaxke Behw crereH
TOJIEpaHIIMj€ Y OBOM KOHTEKCTy (Buaetu, mutatis mutandis, Oberschlick



npomus Aycmpuje (bpoj 2), npecyna on 1. jyma 1997. ronune, Hzeeuumaju
1997-1V, ct. 31 —33.).

55.CxoaHo ycrambeHoj mnpakcu Cypa, TOCTOjH Maidd MPOCTOp 32
OorpaHHu€H-a paclpaBe O MUTAakUMa Of] JaBHOT MHTepeca npema uiaHy 10.
craB 2. Kousenuyje (Bunetn, Nilsen u Johnsen npomue Hopsewxe [BB],
6poj 23118/93, craB 46., ECHR 1999-VIII). C tum y Be3u, Cyn npumehyje
Jla je pacmpaBa y MpEeIMETHOM CIIy4ajy jacHO Owlia OJ] BEIIMKOT jaBHOT
MHTEpeca W MpeaMeT HEMPEeKHIHe MOJIUTHIKe pacrpaBe. OBO MOTKpEIIbYje
YUHCHHMIIA J1a HUjE caMO TIOTHOCHIIAI] TIpecTaBKe, Beh ¢y, Takohe, 1 MHOTE
HEBJIAJMHE OpraHu3aluje, IIOJIMTHYKE CTPaHKE W HEKe HCTaKHyTe
MOJIMTUYKE JIMYHOCTH, pearoBajie Ha KOHTpaBep3HH UHTPBjy ca J. Il. Ha
TEJIEeBU3WjU U HA U3jaBe KOje j€ a0 TOM MPUITHUKOM.

56.Tauno je na je xama je kputukoBao J. Il. momHocunal mpeacTaBKe
yIoTpedro ouTpe peyH Koje, MoceOHO Kaja ce U3roBope y jaBHOCTH, MOTY
4ecTo Ja ce cMaTpajy yBpelsbUBUM. MelyTuM, mberose usjaBe cy aare Kao
peakiyja Ha IPOBOKATUBHU MHTEPB]Y M y KOHTEKCTY CIIOOOHE pacIpaBe O
MUTamy O] OMIITET WHTEpeca 3a IEMOKPATCKH pa3BOj HETOBOT PerHOHA U
3eMJbe y nenuHH. IbuxoB campikaj HHje HUKaKO MMao 3a Wb J1a PacIupu
Hacuibe (BuaetH, a contrario, Lindon, Otchakovsky-Laurens u July,
LUTUPaH Y TOPHEM TeKcTy, ctaB 57.). llltasuie, unan 10. mrutu HE camo
LaHbopMarmje” wim ,uaeje’ Koje Cy II0OBOJbHE WM CE€ CMaTpajy
HEYBpeIJbUBUM, Beh U OHe Koju Bpehajy, MIOKupajy WM Y3HEMHPaBajy
(Buzmeru, mel)y MHOTUM Jpyrum aytopuretuma, Castells npomug Ilnanuje,
23. anpun 1992. ronune, craB 42., cepuja A 6poj 236, u Vogt, uutupan y
TOPHEM TEKCTY, cTaB 52.).

57.VY Be3u ca pazio3uma Koje cy Janu jgoMahu CyIOBU NMPHIMKOM OCYJIe
nogHocuona mnpeacraske, Cya npumehyje na cy OHHM OrpaHUYMIIM CBOJY
aHaIIM3y Ha YHLEHUILY Ja je Gopmupame damuctiuakor nokpera y Cpouju
3a0pamkeHO 3aKOHOM M J1a Cy, IpeMa TOME, W3jaBe MOJIHOCHOIIA MPEICTaBKe
HeTauyHe. MehyTuM, MpUIIMKoM ycBajama ycke JeUHUIM]e OHOTa IITO Ou
MOTJIO J]a C€ CMaTpa MPHUXBATJEUBOM KPHUTHUKOM, JoMahu CyIOBH ce€ HHCY
YIYCTHIIM y aHAIH3Y JIa JIU Cy W3jaBe MOJHOCUOIA MPEICTaBKe MOTIIe OUTH
BPEIHOCHU CYJIOBH KOjU HE TOJUIeKY NoKa3y (BuuetH, Grinberg npomug
Pycuje, 6poj 232472/03, ct. 28 — 30., 21. jya 2005. rogune). Onu, Takohe,
HUCy 00aBUIM OAroBapajyhy aHajgu3y MpOMOPLUUOHATHOCTH Ja Ou ce
MPOLIEHHO KOHTEKCT y KOM Cy TH H3pa3d YHOTpPEeO/bHH U HHUXOBY
YUBEHUYHY OCHOBY. CxonHo ToMe, CyJ 3aKkibydyje J1a ce pas3iio3H Koje cy
HaBenu jgomahu CyZI0BU HE MOTY CMaTpaTH ,,peIEBAHTHUM U JIOBOJbHUM 11a
ce OIpaB/ia Meambe 0 KOME je ped.

58.Hajzan, Cyn moaceha na cy TPUIIMKOM OIEHE IMPOMOPIHUOHATHOCTH
Melama, Mpupoa U 030MIBHOCT ofpeleHe ka3He, Takohe, pakTopu Koju ce
y3uMajy y ob3up (Bumetd Cumpand u Mazdre npomue Pymyuuje, 0poj
33348/96, 17. neuembap 2004. roqune, ct. 111 — 124.; Sokolowski npomue
Tomwcke, 6poj 75955/01, cta 51, 29. mapt 2005. ronune). Y KOHKPETHOM



NpeaMeTy, MOpa Ce y3eTH y 003HMp YMHIbCHUIIA Ja HHje CaMO MOJHOCHIIAI]
MpeAcTaBKe OMO IpeIMeT KpuBHYHE ocyze, Beh W Ja je kKa3Ha Koja My je
oapeheHa Morina, y ciaydajy HEU3BpIICHa, OUTH 3aMeHmhEeHa 3aTBOPOM 011 75
JaHa (BUJETH CTaB 22. y TOPHEM TEKCTY).

59.Tope HaBezneHa pa3marpama cy 10BoJjbHa Aa omoryhe Cyay na 3akibydu
Jla je KpUBUYHU MOCTYMAK y MOCEOHNM OKOJHOCTHMA OBOT TpEIMeTa UMao
3a TOCNEeNWIly KpIIeHme IpaBa TMOAHOCHOIA TpEACTaBKe Ha cinodomy
n3pakaBama.

[Tpema Tome, nouwio je no moBpene wiana 10. Konsenmuje.

I HABOIHA ITOBPEJIA YJIAHA 6. CTAB 3(6) KOHBEHLIMJE

60. [logHocunam mpejcTaBKe Ce a0 IMTO My HHje JaTo JIOBOJHHO
BpEMEHa Ja MPHUIPEMH OAO0paHy y KPUBHYHOM IMOCTYNKY. OH Ce OCIOHHO
Ha wiaH 6. craB 3(0) KonBennuje, Koju riiacu Kako CIeIu:

,,3. CBako ko je OIITY>XCH 3a KPUBUYHO ACJI0 UMa cneﬂeha MHWHHMAaJIHA IIpaBa:

(6) ma 1 TOBOJHHO BpeMeHa U MOTYNHOCTH 3a IpUIlpeMame ogopasne ...
Jomymrenocr

61.Bnana je ocmopumna oBaj apryment. OHa je qocTaBWiia TOTBpPAE O
pUjeMy I03WBa KOje je MOTMHCA0 IMOJHOCHIIAI] MPEJCTABKE 32 POYMIITA
3akazaHa 3a 15. ampun m 23. centemOap 2004. roamHe, KojuMa HHjE
npucyctBoBao. OHa je TBpuia /1a je TOJHOCHIIAI IPEICTaBKe OUO yro3HAT
ca cazapkajeM o0e MpuBaTHE KPUBUYHE TYKOe€, MOIITO je MpBY J00HMO Ha
pountTy oxpskaHom 17. HoBemOpa 2003. roguHe, 0K My je apyra ypy4eHa
y3 cyuncku mno3uB 15. anpuna 2004. roaumne. llltaBuimme, Ha pPOUYUIITY
onpxaHoM 15. nenem6pa 2004. ronuHe, MOAHOCHIIAI] IPEICTABKE j& T0OHMO
30 MuHYyTa a ce KOHCYJITYje ca aJBOKATOM U IMPUIIPEMHU 0J0paHy, aju je
aJIBOKAaT W3jaBHO Ja cy OHHM chnpemHd Beh mocne 20 munyta. Braga je
U3HeNa J1a je cyJ MOrao OofoOpUTH Aajbe OJJlaramke pOouMINTa Ja je TO
TPaXKHO aJIBOKAT MOJHOCHOLIA NTPEJICTABKE.

62.IlonHocumal, mOpeAcTaBKe Cce€ YIVIABHOM HHje CJIOXHO ca OBUM
aprymentuma, TBpAchu pa je ypyueme JBa cCyJicka To3uMBa OWIIO
HEpeTyJIapHo, jep je U3BPIIECHO Ha MECTY TJIE je OH paHuje OUOo 3amocieH.
63.Cyn monceha na cy ,,nipaBa oxbpaHe™, o KOjux 4wiaH 6. craB 3 naje
HEHCLPIIHY JHCTYy, YBEICHA, U3HA] CBera, Ja OuW ce yTBpAWia jeIHAKOCT,
mTo je Bume moryhe, n3Mely KpHBHYHOT romema U ogopane. Ymanom 6.
ctaB 3(0) omnTyKEeHOM ce jeM4u ,,0AroBapajyhe Bpeme m MoryhHOCTH 3a
npunpeMy oxdpaHe W, mpemMa ToMe, IMojapa3syMeBa Jia 3HauyajHa aKTUBHOCT
panu og0OpaHe y HEroBo MMe MOXKe Ja 00yXBaTH CBE IITO j€ ,,HEOIXOIHO
Jla ce IpuIpemMu IiaBHU nperpec. ONTyKeHH Mopa MMaTH MOryhHocT na
opranmsyje cBojy oJ0paHy Ha ojroBapajyhu HauWH u Ja 0e3 orpaHuveHa



MOJKE J1a TIpeJi CyJ M3HECE CBE PEJICBAHTHE apryMEHTe oA0paHe M J1a TaKo
yTude Ha ucxoj mocrynka. OBa ompenda je moBpeheHa camo ako je TO
Hemoryhe (Bunetn Mayzit npomus Pycuje, 6poj 63378/00, ct. 78 — 79., 20.
janyap 2005. roaune).

64.Axo ce BpatumMo Ha mpenMeTHu ciyyaj, Cyn mnpumehyje na je
MOTHOCHJIAI] TTPEJICTABKE YPEeIHO 00aBENITeH 0 ONTYx0u y HOBeMOpy 2003.
roguHe, onHocHO y Mapty 2004. rogune. OH je yBek mociie Tora Morao ja
c1000THO KOMYHHITpA Ca CBOJUM aJBOKATOM Yy BE3W Ca TPHUIPEMOM
oJ0paHe Ipe POoYMINTa W MPBOCTENeHe mpecyae onx 15. menemOpa 2004,
TOJIMHE.

65. [TomHOCHITAI IpEeICTaBKe ce TIOCEOHO KAITMO IITO T'a je TOJIHIUja ToBesa
Ha IMOCJIeIH0 HABEJIEHO POYMINTE U IITO je UMAO OTPAaHHYCHO BpeMe Ja ce
KOHCYJITyje ca aaBoKaToM. MehyTtuMm, ¢ 003upoM Ha rope HaBeaeHE
eJIEMEHTE, Ka0 U Ha YME-CHHUILY J1a j€ BHEroB aJBOKAT U3Pa3uo CIIPEMHOCT Jia
ce cyheme HacTaBM Ipe MCTeKa aojaesbeHor BpemeHa, Cyn cmartpa na je
MOJHOCHIIAI] TPEJCTaBKe MMao TOBOJFHO BpPEMEHA Ja TMPHUIPEMH CBOjy
oJI0pany.

66.[Ipomsmnasn na je mpuTyx0a OYHMIVIEAHO HEOCHOBAaHA M MOpa ce
ondanuTh cXoaHo wiany 35. cT. 3. u 4. Konseniuje.

[II IPUMEHA YJIAHA 41. KOHBEHIIUJE

67.Ynan 41. Kousennuje npeapuha:

»Kana Cyn yrBpau npekpiiaj KoHBeHIMje WM NPOTOKOJIA Y3 By, a YHYTPAIIbhe
npaBo Bucoke

CTpaHe YrOBOPHHUIIE Y MUTalky oMoryhasa camo nenmuMuyHy ommrery, Cyn he, ako
je 1o

OTpeOHO, TIPYKUTHU MTPaBUYHO 330BOJBbEEHE OMTEEHO) CTPaHIIH.

A. IllTera

68. IlogHocunan mpencraBke je Tpaxuo 10.000 eBpa Ha ume HakHaze
3aHEeMaTepHjaiHy IITETY .

69. Bnana je ocniopuiia oBaj 3axTeB.

70. Cyx mpuxBara Aa je TOAHOCHJIAIl TIPEICTaBKe MPETPIIe0 HeMaTepHjaTHy
IITETY, Kao INTO j€ MEHTATHH 00J W pa3zouaperme 300T MOCTyIKa IMPOTUB
wera. [lponewyjyhm ©Ha ocHOBy mnpaBuuyHoctd, Cya TOZHOCHOIY
npezacraBke goaesbyje 500 eBpa Iuryc mopes Koju ce MOKE€ 3apadyHaTH Ha
0Baj U3HOC.



b. TpomikoBn

71.TlogHocunal mpeacTaBke, KOMe je ogo0peHa mpaBHa momoh, HHje uMao
Jajba TOTPaKMBaka y BE3W Ca TPOLIKOBUMA Koje je mmao mpen Cynom.
CxonHo Tome, Cya My He /10/1eJbyje HaKHAIy Y OBOM JIeITy.

N3 TOPE HABEJJEHUX PA3JIOT'A, CY JEJHOI'JTACHO

1. Ilpocrawasa mpuTyk0y y Be3HM ca CilI000J0OM H3paKkaBamba
JOMYIITEHOM, & OCTAJIH JEO0 MPEICTaBKe HEAOMYIITEHUM,

2. Vmephyje na je nouno no nospene wiana 10. Konsernmuje,

3. Vmephyje
(a) ma Tyxena npkaBa Tpeba Ja MCIIIATH MMOJHOCHOILY MPEICTaBKe,
y POKy O Tpu Mecela Oj JaTyma KaJa oOBa IIpecyla IOCTaHe
MpaBOCHaXHa, y ckiany ca wiaHoMm 44. craB 2. Konsenuuje, 500
eBpa (1eT CTOTHHA €Bpa) Ha MME HeMaTepHjaliHe ImTere, Koje Tpeda
MPETBOPUTH y HAIMOHAIHY BalnyTy TyKeHe IpkaBe MO Kypcy KOju
ce TpHUMEmYje Ha JaH WCIUIaTe TUTYC CBakW IMOpe3 KOjU ce MOXKe
3apadyHaTH,
(6) na Mo WcTeKy Tope HaBeleHa TPH Mecella J0 WcIiaTe, Tpeda
TUTATUTH OOMYHY Kamary Ha Tope HaBEJACHU M3HOC IO CTOIH Koja je
jemHaka HajHIKO) KamaTHO]j cronmu EBporicke meHTpaiie 6aHke y3
J07IaTaK O] TPH MPOIICHTHA ITOCHA;

4. Oobuja mnpeocTamy A€o0 3axTeBa IOJHOCHOLIA IPEJCTaBKE 3a
MIPaBUYHO 33JI0BOJHEH-E

CacTaBJb€HO Ha CHIJIECKOM j€3MKY U JOCTaBJbEHO y MmucaHoj Gopmu 23.

jyHa 2009. roqune y cknany ca [Ipasumom 77 ct. 2. u 3. [Tocnosuuka Cypna.

Francoise Elens-Passos Frangoise Tulkens,
3amenux cexpemapa Odemerva, Ilpeoceonux
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In the case of Bodrozié¢ v. Serbia,
The European Court of Human Rights (Second Section), sitting as a Chamber
composed of:
Frangoise Tulkens, President,
Ireneu Cabral Barreto,
Vladimiro Zagrebelsky,
Danuté JocCiené,
Dragoljub Popovic,
Andras Sajo,
Nona Tsotsoria, judges,
and Frangoise Elens-Passos, Deputy Section Registrar,
Having deliberated in private on 2 June 2009,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1. The case originated in an application (no. 32550/05), lodged with the Court
against the State Union of Serbia and Montenegro under Article 34 of the Convention
for the Protection of Human Rights and Fundamental Freedoms (“the Convention™)
by a Serbian national, Mr Zeljko Bodrozi¢ (“the applicant”), on 23 August 2005.
From 3 June 2006, following Montenegro's declaration of independence, Serbia
remained the sole respondent in the proceedings before the Court.

2. The applicant, who had been granted legal aid, was represented by
Mr V. Lipovan, a lawyer practising in Kikinda. The Government of the State Union of
Serbia and Montenegro and subsequently the Government of Serbia (“the
Government”) were represented by their Agent, Mr S. Cari¢.

3. The applicant alleged that his right to freedom of expression and to a fair trial
had been violated.

4. On 13 September 2006 the Court decided to give notice of the application to the
Government. Under the provisions of Article 29 § 3 of the Convention, it decided to
examine the merits of the application at the same time as its admissibility.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. The applicant was born in 1970 and lives in Kikinda.

6. The applicant is a journalist and member of a political party. At the time of the
impugned events, he was also the editor of the local weekly newspaper, Kikindske.

7. On 3 October 2003 the applicant published an article about a certain historian,
J.P., entitled 'The Floor is Given to the Fascist' ('Rec¢ ima fasista’). In his article the
applicant wrote:

“J.P., a historian, who during the 1980s and 1990s... used to write kilometres of various insults
and defamation concerning the opponents of MiloSevi¢ and his... regime, has again come to the
centre of public attention thanks to... the journalist of Novi Sad TV..., who had invited him as a

guest on the show 'Unbuttoned'. And J.P. would not have been himself (an idiot), if he had not
used another opportunity to express his fascist-oriented points of view. This is how he, on a



national TV channel..., stated that Baranja was under Croatian occupation and that Slovaks,
Romanians and above all Hungarians in Vojvodina were colonists... According to [J.] P., there are
no Croats in Vojvodina..., whereas the Hungarians are mainly Slavs... because they have 'such
nice Slavic faces'...

In these three weeks following the show, many NGOs and individuals, as well as a few political
parties, uttered their opinions.... [They] requested the Radio Broadcasting Council, relying on
point 6 of its recommendation which provides... that 'all broadcasters were under the obligation to
respect... the provisions restraining hate speech', to take appropriate measures against the
[national] TV...

The Minister of Culture and Media and other officials also reacted ...

The latest news indicates that the Radio Broadcasting Agency has been collecting relevant
information about the show... Meanwhile, J.P. must be gloating because he has managed once
again to launch his twisted attitudes into the public domain. Following the changes of 5 October,
this professional 'long spitter' was... appointed head of the Serbian History Archive... until
recently, when the Government discharged him. He was then granted the opportunity in some
tabloids ... to [criticise] the existing Government and the “non-existent nations”. 'Unbuttoned' was
just the last episode of this activist... who will undoubtedly... contaminate our environment for a
long time to come.”

8. On 10 October 2003 J.P. instituted private criminal proceedings for insult
against the applicant in the Kikinda Municipal Court.

9. At the hearing held on 17 November 2003, the applicant stated that “he did not
wish to settle the matter with the private prosecutor [J.P.] because he was a member of
the fascist movement in Serbia”. On account of this statement, on 5 January 2004 J.P.
instituted new private criminal proceedings for defamation against the applicant.

10. Territorial jurisdiction in the matter was subsequently transferred to the
Zrenjanin Municipal Court, which decided to join the two cases.

11. The court scheduled a hearing for 15 April 2004, the summons for which was
served on the applicant along with J.P.'s second criminal bill of indictment on 11
March 2004. The applicant did not attend the hearing.

12. The court scheduled the next hearing for 23 September 2004, for which the
applicant received the summons on 24 June 2004. He again failed to appear in court.

13. The applicant submits that none of those court summons were served on him
properly, since they had been sent to the address of the newspaper, where he was no
longer employed. However, he appears to have personally signed acknowledgments
of receipt forms for both summons.

14. At the next main hearing on 15 December 2004, the applicant was escorted to
court by the police. His lawyer met him in the court building and made a request to
the judge for a postponement of the hearing with a view to acquainting himself with
the charges at issue.

15. The presiding judge granted the applicant and his lawyer 30 minutes to prepare
the applicant's defence. After 20 minutes the applicant's lawyer stated that they were
ready for the hearing.

16. The court held the main hearing and gave judgment that same day, finding the
applicant guilty of insult for the published article and of defamation for the statement
given at the court hearing of 17 November 2003. The court fined the applicant 15,000
Serbian dinars (RSD, approximately 162 euros (EUR)), and ordered him to pay J.P.
another RSD 20,700 (approximately EUR 225) in respect of the costs of the
proceedings.

17. In its judgment the Zrenjanin Municipal Court held, inter alia, that describing
someone as a ‘“fascist” was offensive, given the historical connotations of that
expression “representing tragedy and evil”. The court rejected the applicant's



argument that he was merely expressing his own political views, since forming fascist
political parties or movements was illegal under domestic law. The applicant had
consequently failed to respect the human dignity of J.P. If he had felt personally
offended by any of J.P.'s statements made on the television programme or elsewhere,
the applicant should have sought appropriate judicial relief.

18. On an appeal by the applicant, on 9 March 2005 the Zrenjanin District Court
upheld the first-instance judgment. The court concluded that J.P.'s statements were a
product of his expert findings as a historian. Since the word “fascism” meant the
extinction of people based on their nationality and/or religion, this had clearly not
been the object of J.P.'s statements. The applicant's article had thus the sole aim of
insulting J.P. by using this term and additionally calling him “an idiot”.

19. The second-instance court further found the applicant's allegations of improper
summoning and an inability to prepare his defence ill-founded, establishing that he
had been duly summoned twice but had failed to appear in court. Moreover, at the
hearing on 15 December 2004 the applicant and his lawyer had been given the
opportunity to consult and prepare his defence, and they had stated after 20 minutes
that they were ready for the hearing.

20. It appears that J.P. instituted another set of proceedings against the applicant —
a civil claim for compensation for non-pecuniary damage — and that the domestic
courts ordered the applicant to pay him compensation in the sum of RSD 50,000
(approximately EUR 540). However, the applicant did not include these proceedings
in his complaints raised before the Court.

II. RELEVANT DOMESTIC LAW

21. The relevant provisions of the Criminal Code of the Republic of Serbia
(Krivicni zakon Republike Srbije; published in the Official Gazette of the Republic of
Serbia - OG RS - nos. 26/77, 28/77, 43/77, 20/79, 24/84, 39/86, 51/87, 6/89, 42/89,
21/90, 16/90, 49/92, 23/93, 67/93, 47/94, 17/95, 44/98, 10/02, 11/02, 80/02, 39/03 and
67/03) provide as follows:

Article 92 (1)

“Whoever, in relation to another, asserts or disseminates a falsehood which can damage his [or
her] honour or reputation shall be fined or punished by imprisonment not exceeding six months.”

Article 93

“l. Whoever insults another shall be fined or punished by imprisonment not exceeding three
months.

2. Whoever commits an act described in [the above] paragraph ... through the press ... or at a
public meeting shall be fined or punished by imprisonment not exceeding six months.”

Article 96

113

1. ... [no one] ... shall ... be punished for insulting another person if he [or she] so does in a
scientific, literary or artistic work, a serious critique, in the performance of his [or her] official
duties, his [or her] journalistic profession, as part of a political or other social activity or in
defence of a right or of a justified interest, if from the manner of his [or her] expression or other
circumstances it transpires that there was no [underlying] intent to disparage.

2. In situations referred to above, ... [the defendant] ... shall not be punished for claiming or
disseminating claims that another person has committed a criminal offence prosecuted ex officio,
even though there is no final judgment to that effect ... , if he [or she] proves that there were
reasonable grounds to believe in the veracity of ... [those claims] ...”



22. The relevant provisions of the General Criminal Code (Osnovni krivicni zakon;
published in the Official Gazette of the Socialist Federal Republic of Yugoslavia - OG
SFRY - nos. 44/76, 36/77, 34/84, 37/84, 74/87, 57/89, 3/90, 38/90, 45/90, 54/90, the
Official Gazette of the Federal Republic of Yugoslavia - OG FRY - nos. 35/92, 37/93,
24/94, 61/01 and OG RS no. 39/03) provide as follows:

Article 39

“..3. If the fine cannot be collected, the court shall order a day of imprisonment for each 200
dinars of the fine, providing that the overall term of imprisonment does not exceed six months.

4. If the convicted person pays only a part of the fine [imposed], the rest shall ... be converted
into imprisonment, and if the convicted person [subsequently] pays the remainder of the fine, his
imprisonment shall be discontinued.”

23. The relevant provisions of the Criminal Procedure Code (Zakonik o krivicnom
postupku, published in OG FRY nos. 70/01, 68/02 and 58/04) provide as follows:

Article 160

“Documents which need to be served in person pursuant to the provisions of this Code shall be
served directly on the addressee. If the person to be served cannot be reached at the place where
the service is to be effected, the process server shall inquire when and where that person can be
found and leave with one of the persons stated in Article 161 of this Code a written notice inviting
the recipient to be in his flat or place of work on a specified date and hour for the purpose of
receiving the document. If even after this the server of process does not find the addressee, he
shall act in accordance with section 161 (1) of this Code and it shall be deemed that by such acts
the document is served.”

Article 161

“l. A document which does not have to be served in person pursuant to the provisions of this
Code shall also be served in person, but if the addressee is not found at his flat or place of work
the documents can be served on any adult member of his household who is obliged to receive it. If
no members of the addressee's household are found in the flat, the document may be served on the
housekeeper or a neighbour, if they accept it. If the service is attempted at the addressee's place of
work and he cannot be found there, service can be effected on a person authorised to receive mail
therein, who is obliged to receive the document, or to any other employee, if he is willing to
accept the service.

2. If it is established that the recipient is absent and that the persons from paragraph 1 of this
section are unable to deliver the document to him in due time, it shall be returned with a notice
containing information on the recipient's whereabouts.”

Article 162 (1)

“The summons... for the main hearing shall be served on the defendant in person.”

24. Article 419 provides, inter alia, that the competent public prosecutor “may”
(moze) file a Request for the Protection of Legality (zahtev za zastitu zakonitosti)
against a “final judicial decision”, on behalf of or against the defendant, if the relevant
substantive and/or procedural “law has been breached” (ako je povreden zakon).

25. On the basis of the above request, under Articles 420, 425 and 426, the
Supreme Court may uphold the conviction at issue or reverse it. [t may also quash the
impugned judgment in its entirety, or in part, and order a retrial before the lower
courts. If the Supreme Court finds, however, that there has been a violation of the law
in favour of the defendant, it may declare this but leave the final judgment standing.

26. Under sections 199 and 200 of the Obligations Act (Zakon o obligacionim
odnosima; published in OG SFRY nos. 29/78, 39/85, 45/89 and 57/89, as well as in
OG FRY no. 31/93), inter alia, anyone who has suffered mental anguish as a



consequence of a breach of his or her honour or reputation may, depending on its
duration and intensity, sue for financial compensation before the civil courts and, in
addition, request other forms of redress “which may be capable” of affording adequate
non-pecuniary satisfaction.

27. Section 13 of the Civil Procedure Act 2004 (Zakon o parnicnom postupku;
published in OG RS no. 125/04) provides that a civil court is bound by a final
decision of a criminal court in respect of whether a crime has been committed, as well
as the criminal liability of the person convicted.

28. The relevant provisions concerning the Court of Serbia and Montenegro are set
out in the Matijasevi¢ v. Serbia judgment (no. 23037/04, §§ 12, 13 and 16-25, 19
September 2006).

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTION

29. The applicant complained that his criminal conviction had violated his right to
freedom of expression as provided in Article 10 of the Convention, which reads in its
relevant part as follows:

“1. Everyone has the right to freedom of expression. This right shall include freedom to hold

opinions and to receive and impart information and ideas without interference by public authority
and regardless of frontiers. ...

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be
subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are
necessary in a democratic society ... for the protection of the reputation or rights of others ...”

A. Admissibility

30. The Government submitted that the applicant had not exhausted all available
and effective domestic remedies. In the first place, as regards the criminal
proceedings, he had failed to urge the public prosecutor to lodge a request for the
protection of legality (an “RPL”) on his behalf (see paragraphs 24 and 25 above).
Secondly, he could have brought a civil action for damages under sections 199 and
200 of the Obligations Act if he deemed that one of his personality rights had been
violated (see paragraph 26 above). In this connection the Government provided the
example of a final judgment where a domestic court had applied Articles 5 and 8 of
the Convention, taken together with Article 200 of the Obligations Act, granting the
plaintiff's civil compensation claim in a matter involving unlawful surveillance, arrest
and detention. Thirdly, the applicant could have instituted criminal proceedings
against J.P. if he had considered any of his statements insulting, and lastly he could
have made use of the complaint procedure before the Court of Serbia and Montenegro
(see paragraph 28 above).

31. The applicant maintained that all of the above-mentioned remedies were
ineffective.

32. The Court reiterates that, according to its established case-law, the purpose of
the domestic remedies rule contained in Article 35 § 1 of the Convention is to afford
the Contracting States the opportunity to prevent or put right the violations alleged



before they are submitted to the Court. However, the only remedies to be exhausted
are those which are effective. It is incumbent on the Government claiming non-
exhaustion to satisfy the Court that the remedy was an effective one, available in
theory and in practice at the relevant time (see, inter alia, Vernillo v. France,
judgment of 20 February 1991, Series A no. 198, pp. 11-12, § 27, and Dalia v.
France, judgment of 19 February 1998, Reports of Judgments and Decisions 1998-I,
pp. 87-88, § 38). Once this burden of proof has been satisfied, it falls to the applicant
to establish that the remedy advanced by the Government has in fact been exercised,
or is for some reason inadequate and ineffective in the particular circumstances of the
case, or that there exist special circumstances absolving him or her from this
requirement (see Dankevich v. Ukraine, no. 40679/98, § 107, 29 April 2003).

33. Finally, the Court reiterates that an effective domestic remedy must form part
of the normal process of redress and cannot be of a discretionary character. The
applicant must therefore be able to initiate proceedings directly, without having to rely
on the benevolence of a public official ((see Lepoji¢ v. Serbia, no. 13909/05, § 54,
6 November 2007).

34. Turning to the present case, the Court finds that it was only the public
prosecutor who could have lodged an RPL on behalf of the applicant. Moreover, the
former had full discretion whether or not to do so. While the applicant could have
requested such an action, he certainly had no right under law to make use of this
remedy personally (see paragraph 24 above). An RPL was thus ineffective as
understood by Article 35 § 1 of the Convention.

35. As to the possibility of lodging a civil action in damages against a final
criminal conviction, the Government were unable to cite any domestic jurisprudence
where a claim based on the relevant provisions of the Obligations Act had been used
successfully in a case such as the applicant's. In the Court's view, it appears
contradictory to the social purpose of criminal sanctions that a convicted person may
institute civil proceedings against the State with a view to overturning a final criminal
conviction and obtaining damages suffered as a consequence thereof. This remedy
therefore lacks any prospect of success.

36. Further, the Court fails to see how instituting criminal proceedings against J.P.
could have been an effective remedy in respect of the applicant's criminal conviction
and the alleged breach of his rights. In any event, having exhausted all remedies in the
criminal proceedings brought against him, the applicant could not have reasonably
been expected to embark upon yet another avenue of unlikely redress (see, mutatis
mutandis, Filipovi¢ v. Serbia, no. 27935/05, § 44, 20 November 2007).

37. Lastly, concerning the Government's submission that the applicant should have
lodged a complaint with the Court of Serbia and Montenegro, the Court reiterates that
it has already held that this particular remedy was unavailable until 15 July 2005 and,
moreover, remained ineffective until the break-up of the State Union of Serbia and
Montenegro (see Matijasevi¢ v. Serbia, no. 23037/04, §§ 34-37, ECHR 2006-...). The
Court sees no reason to depart from this finding in the present case.

38. In view of the above, the Court finds that the applicant's complaints cannot be
declared inadmissible for non-exhaustion of domestic remedies under Article 35 § 1
of the Convention. Accordingly, the Government's objection must be dismissed.

39. The Court further notes that this complaint is not manifestly ill-founded within
the meaning of Article 35 § 3 of the Convention. It also notes that it is not
inadmissible on any other grounds. It must therefore be declared admissible.



B. Merits

1. The parties' submissions

40. The Government maintained that the terms “idiot” and “fascist” were
objectively defamatory and, in respect of J.P., also untrue because he had never been
“a member of the fascist movement in Serbia” since such a group had never existed.
Further, the applicant's article had not been written in good faith, since its main
purpose was to demean J.P. and instil in the public an intense feeling of repulsion
towards him. Whilst J.P.'s opinions and statements made during the interview, and in
his book entitled “Vojvodina's autonomy — the Serbian people's nightmare”
(“Autonomija Vojvodine — kosmar srpskog naroda’), had indeed given rise to harsh
public reactions, the Government nonetheless argued that the applicant had failed to
respect journalistic ethics in criticising him in this manner.

41. The Government further submitted that J.P., as a person who did not hold a
public position, required a higher level of protection from exposure to criticism from
journalists. The applicant's allegations were simply statements, which were in no way
supported by truth.

42. Finally, the Government considered the sentence imposed on the applicant to
have been negligible and therefore proportionate to the legitimate aim sought to be
achieved.

43. The applicant contested the Government's views. He reiterated that J.P.'s
statements were harmful to Vojvodina's multinational society and that, as a journalist,
he had felt obliged to react to them publicly. Since J.P. had stated his views on public
television, the applicant disagreed that instituting private court proceedings, as
suggested by the Government, would have constituted a sufficient response to those
statements.

2. The Court's assessment

(a) “Prescribed by law”

44. 1t was not disputed that the applicant's conviction for defamation and insult
amounted to an “interference” with his right to freedom of expression and that it was
“prescribed by law” under Articles 92 and 93 of the Criminal Code as worded at the
material time (see paragraph 21 above).

(b) “Legitimate aim”

45. It is also common ground that the said interference pursued the legitimate aim
of the protection of the rights of others, namely the reputation of J.P. What remains to
be established is whether the interference was “necessary in a democratic society”.

(c) Necessary in a democratic society”

a. General principles

46. As the Court has often observed, freedom of expression enshrined in Article
10 constitutes one of the essential foundations of a democratic society. Subject to
paragraph 2, it is applicable not only to “information” or “ideas” which are favourably
received or regarded as inoffensive, but also to those which offend, shock or disturb
(see, among many other authorities, Lepoji¢ v. Serbia, cited above, § 73; Filipovic v.
Serbia, cited above, § 53). It comprises, among other things, the right to impart, in
good faith, information on matters of public interest even where the publication in



question involves untrue and damaging statements about private individuals (see
Lepojic¢ v. Serbia, cited above, § 74).

47. The Court emphasises the essential function fulfilled by the press in a
democratic society. Although the press must not overstep certain bounds, particularly
in respect of the reputation and rights of others, its duty is nevertheless to impart — in
a manner consistent with its obligations and responsibilities — information and ideas
on all matters of public interest. Journalistic freedom also covers possible recourse to
a degree of exaggeration, or even provocation (see Dalban v. Romania [GC], no.
28114/95, § 49, ECHR 1999-VI).

48. It is in the first place for the national authorities to assess whether there is a
“pressing social need” for a restriction on freedom of expression and, in making that
assessment, they enjoy a certain margin of appreciation (see Lindon, Otchakovsky-
Laurens and July v. France [GC], nos. 21279/02 and 36448/02, § 45, ECHR 2007-...).
In cases concerning the press, the State's margin of appreciation is circumscribed by
the interest of a democratic society in ensuring and maintaining a free press. The
Court's task in exercising its supervisory function is to look at the interference
complained of in the light of the case as a whole and determine whether the reasons
adduced by the national authorities to justify it are “relevant and sufficient” (see Vogt
v. Germany, judgment of 26 September 1995, Series A no. 323, pp. 25-26, § 52;
Jerusalem v. Austria, no. 26958/95, § 33, ECHR 2001-1I).

B. Application to the present case

49. In the instant case, the applicant's conviction was based on the expressions he
used to describe J.P. - “an idiot”, “a fascist” and “a member of the fascist
movement”. Bearing in mind the difference between insult and defamation as two
distinct criminal acts in respect of which the applicant had been found guilty, the
Court shall nonetheless consider the case as a whole, given that the facts and the
nature of the expressions used call for such an examination.

50. The Government argued in the first place that the applicant's expressions were
statements of fact, which were untrue because in Serbia it would be unlawful to create
a fascist movement. The domestic courts appear to have also based their conclusions
to a large extent on this argument. The Court reiterates at this point that it has constant
case-law distinguishing facts from value judgments, the latter not being as such
susceptible of proof (see, for example, Lingens v. Austria, judgment of 8 July 1986,
Series A no. 103, § 46; Oberschlick v. Austria (no. 1), 23 May 1991, § 63, Series A
no. 204). The classification of a statement as a fact or a value judgment is a matter
which, in the first place, falls within the margin of appreciation of the national
authorities, in particular the domestic courts (see Pedersen and Baadsgaard v.
Denmark [GC], no.49017/99, § 76, ECHR 2004-XI). However, even where a
statement amounts to a value judgment, there must exist a sufficient factual basis to
support it (see Jerusalem v. Austria, cited above, § 43).

51. As a preliminary remark, the Court observes that in previous cases it has found
the generally offensive expressions “idiot” and “fascist” to be acceptable criticism in
certain circumstances (see Oberschlick v. Austria (no. 2), judgment of 1 July 1997,
Reports of Judgments and Decisions 1997-1V; Feldek v. Slovakia, no.29032/95,
ECHR 2001-VIII). However, it must examine the specific circumstances of the
present case as a whole in order to establish whether the applicant's criminal
conviction on the basis of those expressions was proportionate to the legitimate aim it
had pursued.



52. The applicant's statements must be seen in context. The applicant had reacted
to certain controversial statements made by J.P. on public television concerning the
existence and the history of national minorities in Vojvodina, a multi-ethnic region,
35% of whose population was non-Serbian, according to the 2002 census. This large
minority was made up mostly of Hungarians, but also of Slovaks, Croats and others.
In that interview, J.P. stated, inter alia, that “all Hungarians in Vojvodina were
colonists” and that “there were no Croats in that region”. Even though J.P. in no way
relied on fascism as defined by the Serbian courts (see paragraph 18 above), it is
understandable why the applicant, who himself had different political views, might
have interpreted J.P.'s statements as implying a certain degree of intolerance towards
national minorities. The fact that he considered it his duty as a journalist to react to
such statements publicly is also understandable. Further, the Court considers that
calling someone a fascist, a Nazi or a communist cannot in itself be identified with a
factual statement of that person's party affiliation (see, mutatis mutandis, Feldek v.
Slovakia, cited above, § 86).

53. In view of the above, the Court finds that the expressions used by the applicant
cannot but be interpreted as value judgments, the veracity of which is not susceptible
of proof. Such value judgments may be excessive in the absence of any factual basis
but, in the light of the aforementioned elements, that does not appear to have been the
case in the present application.

54. The Court further observes that the limits of acceptable criticism are wider as
regards a politician than as regards a private individual. However, even private
individuals lay themselves open to public scrutiny when they enter the arena of public
debate (see Jerusalem v. Austria, cited above, §§ 38-39). In the instant case the Court
observes that J.P. appears to have been a well-known public figure, who had even at
one point held public office (see paragraph 7 above). In any event, having published a
book on a subject of wide public interest and having appeared on local television, he
must have been aware that he might be exposed to harsh criticism by a large audience.
He was therefore obliged to display a greater degree of tolerance in this context (see,
mutatis mutandis, Oberschlick v. Austria (no. 2), judgment of 1 July 1997, Reports
1997-1V, § 31-33).

55. Pursuant to the Court's longstanding practice, there is little scope under Article
10 § 2 of the Convention for restrictions on debate on questions of public interest (see
Nilsen and Johnsen v. Norway [GC], no. 23118/93, § 46, ECHR 1999-VIII). In this
connection, the Court observes that the discussion in the present case was clearly one
of great public interest and the object of an ongoing political debate. This is supported
by the fact that not only the applicant, but also many non-governmental organisations,
political parties and some prominent public figures, also reacted to J.P.'s controversial
television interview and the statements he made on that occasion.

56. It is true that in criticising J.P. the applicant used harsh words which,
particularly when pronounced in public, may often be considered offensive. However,
his statements were given as a reaction to a provocative interview and in the context
of a free debate on an issue of general interest for the democratic development of his
region and the country as a whole. Their content did not in any way aim at stirring up
violence (see, a contrario, Lindon, Otchakovsky-Laurens and July, cited above, § 57).
Moreover, Article 10 protects not only “information” or “ideas” that are favourably
received or regarded as inoffensive, but also to those that offend, shock or disturb
(see, among many other authorities, Castells v. Spain, 23 April 1992, § 42, Series A
no. 236, and Vogt,cited above, § 52).



57. As to the reasons given by the domestic authorities when convicting the
applicant, the Court observes that they limited their analysis to the fact that the
forming of fascist movements in Serbia was prohibited by law and that the applicant's
statements were therefore untrue. However, in adopting a narrow definition of what
could be considered acceptable criticism, the domestic courts did not embark on an
analysis of whether the applicant's statements could have been value judgments not
susceptible of proof (see Grinberg v. Russia, no. 23472/03, § 28-30, 21 July 2005).
They also failed to carry out an adequate proportionality analysis to assess the context
in which the expressions had been used and their factual basis. Consequently, the
Court concludes that the reasons adduced by the domestic courts cannot be regarded
as “relevant and sufficient” to justify the interference at issue.

58. Lastly, the Court reiterates that when assessing the proportionality of the
interference, the nature and severity of the penalties imposed are also factors to be
taken into account (see Cumpdnd and Mazdare v. Romania, no. 33348/96, 17
December 2004, §§ 111-124; Sokotowski v. Poland, no. 75955/01, § 51, 29 March
2005). In the instant case, regard must be had to the fact that not only was the
applicant subject to a criminal conviction, but the fine imposed on him could, in case
of default, be replaced by 75 days' imprisonment (see paragraph 22 above).

59. The foregoing considerations are sufficient to enable the Court to conclude
that the criminal proceedings in the particular circumstances of the instant case
resulted in a breach of the applicant's right to freedom of expression.

There has accordingly been a violation of Article 10 of the Convention.

II.. ALLEGED VIOLATION OF ARTICLE 6 § 3 (b) OF THE CONVENTION

60. The applicant complained that he had not been afforded enough time to
prepare his defence in the criminal proceedings. He relied on Article 6 § 3 (b) of the
Convention, which reads as follows:

“3. Everyone charged with a criminal offence has the following minimum rights:

(b) to have adequate time and facilities for the preparation of his defence...”

Admissibility

61. The Government contested this argument. They submitted acknowledgments
of receipt signed by the applicant for the hearings scheduled for 15 April and 23
September 2004, which he did not attend. They claimed that the applicant had been
aware of the content of both private bills of indictment, because he had obtained the
first one at the hearing held on 17 November 2003, while the second one had been
served on him with the court summons on 15 April 2004. Furthermore, at the hearing
held on 15 December 2004 the applicant was granted 30 minutes to consult with his
lawyer and prepare his defence, but the lawyer stated that they were ready after only
20 minutes. The Government submitted that the court might have granted a further
adjournment of the hearing had the applicant's lawyer requested it.

62. The applicant generally disagreed with these arguments, claiming that the
service of the two court summons had been irregular, because it had occurred at his
former place of employment.

63. The Court recalls that the “rights of defence”, of which Article 6 § 3 gives a
non-exhaustive list, have been instituted, above all, to establish equality, as far as
possible, between the prosecution and the defence. Article 6 § 3 (b) guarantees the



accused “adequate time and facilities for the preparation of his defence” and therefore
implies that the substantive defence activity on his behalf may comprise everything
which is “necessary” to prepare the main trial. The accused must have the opportunity
to organise his defence in an appropriate way and without restriction as to the
possibility to put all relevant defence arguments before the trial court, and thus to
influence the outcome of the proceedings. The provision is violated only if this is
made impossible (see Mayzit v. Russia, no. 63378/00, §§ 78-79, 20 January 2005).

64. Turning to the present case, the Court observes that the applicant was duly
informed about the charges against him in November 2003 and March 2004
respectively. He was at all times thereafter able to communicate freely with his lawyer
with a view to preparing his defence prior to the hearing and the first-instance
judgment of 15 December 2004.

65. The applicant complained in particular that he had been escorted by the police
to the last mentioned hearing and was given only a limited time to consult his lawyer.
However, given the above elements, as well as the fact that his lawyer declared his
readiness to proceed before the expiry of the allotted time, the Court considers that the
applicant was given sufficient time to prepare his defence.

66. It follows that this complaint is manifestly ill-founded and must be rejected
pursuant to Article 35 §§ 3 and 4 of the Convention.

III. APPLICATION OF ARTICLE 41 OF THE CONVENTION

67. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and
if the internal law of the High Contracting Party concerned allows only partial reparation to be
made, the Court shall, if necessary, afford just satisfaction to the injured party.”

A. Damage

68. The applicant claimed EUR 10,000 in respect of non-pecuniary damage.

69. The Government contested this claim.

70. The Court accepts that the applicant has suffered non-pecuniary damage, such
as distress and frustration resulting from the proceedings against him. Making its
assessment on an equitable basis, the Court awards the applicant EUR 500, plus any
tax that may be chargeable on that amount.

B. Costs and expenses

71. The applicant, who had been granted legal aid, made no further claims in
respect of costs and expenses incurred before the Court. Accordingly, the Court
makes no award under this head.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declares the complaint concerning freedom of expression admissible and the
remainder of the application inadmissible;

2. Holds that there has been a violation of Article 10 of the Convention;



3. Holds

(a) that the respondent State is to pay the applicant, within three months from the
date on which the judgment becomes final in accordance with Article 44 § 2 of the
Convention, EUR 500 (five hundred euros) in respect of non-pecuniary damage,
which sum is to be converted into the national currency of the respondent State at
the rate applicable on the date of settlement, plus any tax that may be chargeable;
(b) that from the expiry of the above-mentioned three months until settlement
simple interest shall be payable on the above amount at a rate equal to the
marginal lending rate of the European Central Bank during the default period plus
three percentage points;

4. Dismisses the remainder of the applicant's claim for just satisfaction.

Done in English, and notified in writing on 23 June 2009, pursuant to Rule 77 §§ 2
and 3 of the Rules of Court.

Francoise Elens-Passos Francoise Tulkens
Deputy Registrar President*



