Ha ocHoBy unana 6. ctaB 1. Ypenoe o 3actynHuky PemyOmmke Cpouje mipen
EBpornckum cymom 3a jpyncka npaea (,,Ciyx0enu rinacauk PC*, 6poj 61/06
—npeuuninhed TEKCT) 00jaBJbyje ce, Ha CPICKOM M EHIJIECKOM jEe3UKY,
[Ipecyna Eporickor cyna 3a jpyJicKa mpasa 1o npeacTaBiy 6poj 22762/05
— Momnnap 'a6op npotus Cp6Owuje, Koja riacu:

,EBPOIICKU CY ] 3A JbYJICKA ITPABA

JIPYT'O OJIEJbEISE

HNPEIMET MOJIHAP I'ABOP nporus CPBUJE
(Ilpeocmaska 6poj 22762/05)

MIPECYJIA

CTPA3BYP

8. nenem6ap 2009. ronuae

OBa mpecyna he moctaTu MpaBOCHa)XHa y OKOJHOCTMMa MpeaBUl)eHUM
yradoM 44, craB 2.KonseHnuje.Moryhe cy pegakTopcke mpoMeHe.



Y npeamery MoJanap I'adop npotus Cpouje,

EBporicku cyn 3a wyjacka mpaBa (Jlpyro onesseme) 3acenajyhu y Behy y
4HjeM Cy cacTaBy OWIIH:

Francgoise Tulkens, npedceonux,

Ireneu Cabral Barreto,

Vladimiro Zagrebelsky,

Danute Jociené

Dragoljub Popovi¢,

Nona Tsotsoria,

Isil Karakas, cyouje,

u Frangoise Elens-Passos, zamenux cexpemapa Odemerva,

nocne Behama Ha 3aTBOpeHO] ceaHuIM ojpxkaHoj 17. HoBemOpa 2009.
ro/INHE,

m3puue cnenehy nmpecymy, Koja je yCBojeHa Ha Taj JIaH:

INOCTVIIAK

1. Ilpenmer je ¢hopmupan Ha ocHOBY mpenacTaBke (0poj 22762/05), xojy
je Cyny
nogHeo npotuB pkaBue 3ajenuuiie Cpouja u Llpua ['opa nmpema wirany 34.
KonBeHlyje 3a 3alITUTY JbYACKHUX IIPaBa U OCHOBHHUX ciio0ona (y AajbeM
tekcry: “KonBenmwuja”), y To Bpeme, ApkaBibaHuH JlpkaBHe 3ajenHurie
Cpbuja u Llpua TI'opa, r. UmrtBan Monnap ['abop (y namem TEKCTy:
“TlogHocunar npeacraBke”), nana 15. jyna 2005. ronune.
2. On 3. jyna 2006. ronune, nocne Jleknapamuje o HezaBucHocTH Llpue
T'ope,
CpOwuja je uCKIbyUHBa CTpaHa YTOBOPHHUIA Yy TTOcTynimMa mpea CymaoMm.

3. TlomHocuora npeacraBke 3actynana je rha. A. Horvat, anBokar u3
Cy06otune. Bnany [pxasre 3ajennunie Cpouja u Llpna ['opa, a kacHuje,
Bnagy Cpouje (y nasbem Tekcty: “Bnana”) 3actynao je meH 3aCTYIHUK, T.
C. Hapwuh.

4. IMomHOCHIIaI IpeICTaBKe ce Kainuo mTo TykeHa p:kaBa HEMPEKUIHO
on0uja 1a ocno00a CBY HETOBY JICBU3HY IITEIKBY, a TIOCEOHO 300T
HEHM3BPIICHA IPABOCHAXKHE IPECY/IE JOHETE Y HEroBY KOPHUCT.

5. llana 15. dpebdpyapa 2007. rogune IIpeacennuk pyror onebema je
otyuno aa Biany o6aBectu o mpencrasiy. [Ipumemyjyhu wian 29. cras 3
KouBeniyje, Takohe je oJTydeHo aa ce OCHOBAHOCT M JIOMYIITEHOCT
MPEJCTaBKe Pa3MaTpajy HCTOBPEMEHO.



UMBEHULE

[. OKOJIHOCTHU [IPEAMETA

A. PesleBaHTHA M03aiMHA NPeAMeTa MOJHOCUOIIA NIPeICTABKE

6. [Tocne ¢punancujcke kpuse y OuBmoj CoryjaTucTHIKO]
®enepatuBHOj PeryOimm JyrocnaBuju, kao u mponactu OaHKapCKOT
cucrema y CpOuju neBeneceTnx roauna, TyxeHa apxkasa je 1998. ronune u
2002. roauHe ycBojuia mocebHe 3aKoHe KOjUM ce 0,100paBa /1a ce yjao3u y
CTpaHoj BayTH y oApehennM Oankama, ykibyayjyhu u Bojeohancky banxy,
nperBope y jaBHU ayr. OBUM 3akoHMMA je yTBpheHa nuHamuka (2016.
roJMHa) U U3HOCH, YKJbYUyjyhu 1 kKamaTy, Koju hie ce BpaTuTH OUBITUM
mreanmama 6anaka. tbuma je, trakole, nzpmunro npensuleno, inter alia, na
Ce CBU CYACKH MOCTYIIIHN Y BE3H Ca JIEBU3HOM IMITEAHOM MOPAjy
00ycTaBHTH (32 JeTajbe O peleBaHTHOM nomaheM npaBy BHAETH CT. 20 — 27.
Y JaJjbeM TEKCTY).

b. PejieBaHTHe YMH-€HUIIE O npeamMeTy moaHocuona nmpeacraBge

7. llonnocunar npexacraske je poher 1926. rogune u xusu y CyboTuim,
Cpbuja. OH je eH3noHep U MpUMa TIEH3Ujy Y HETO U3HOCY O] MPUOIINKHO
250 eBpa MeceqHo.

8. UumeHmnIe npeaMeTa, Kako Cy X CTpaHe JI0CTaBUIIe, MOTY ce
CYMHUPATH KaKO CIIC/IH.

9. YV HeKoMMKO HaBpaTa, MOJHOCHIIAIL TPEJCTABKE j€ YI0KHO oapeheHn
M3HOC CBOj€ JIEBU3HE ITEIHC KO cCyOoTHUKe dhunujane Bojeoharncke
bawnke, koja uma ceaummre y Hosom Cany.

10. HaBenena 6anka je 1991. roquae oa6miia ga ocimo00au CpecTBa
MOTHOCHOIA MTPEICTABKE.

11. ITogrocunan npencraske je 21. jyna 1993. ronune moareo rpahaHckKy
Tyk0y, Tpaxkehu Ja leroBa JieBU3HA MITeHka Oyae ocnobohena 3ajeaHo ca
npeaBruleHOM KaMaTOM.

12. Onmtuncku cyn y CyOotumm je 27. cenremOpa 1993. ronune noneo
JENMMAYHY TIpeCcyay Y KOPUCT TIOJJHOCHOIIA MTPEICTABKE W HAIOXKHUO OaHI!
na my Tuiatu: (i) 15.584.41 nemaukux mapaka (JIEM) Ha nme neBu3He
mrenme, (ii) 37.460.000.00 jyrocnoBenckux nuHapa (JY 1) Ha ume cyacKux
tpomkoBa', u (iii) mpunamajyhy kamaTy Ha OBaj APy H3HOC TIOUEB O 27.
centeMOpa 1993. ronuse.

13. Oxpyxnu cyn y Cyborunu je 20. mapta 1996. roguHe noTBpauo OBy
npecyy, JO/aBIIH Ja Ty)KeHa OaHKa, Takohe, Tpeba Ja miaTu Kamary Ha
usHoc o JJEM 15.584.41, koja je onoOpena. [loce6Ho je kamaTy Tpebaio

'V tom tpenytky Cpbuja je Tpriena pekopaHy HH(IAI]Y.



miatuty noveB of 1. janyapa 1993. rogune, Ha OCHOBY KaMare Ha IITEeIHE
yJore 1o BUhewY.

14. BpxoBHH ¢y je 2. oktoopa 1996. rogunae 01010 peBU3HUjy TYKEHOT U
noTBpano npecyny OKpyX HOT cyJa.

15. TlogHOocunan npencraske je 24. anpuia 2001. roaune, o JHOCHO 26.
centemOpa 2001. rogune moaHeo Ba moce6Ha npeaynora ONITHHCKOM
cyny y Cyborumm, Tpaxehu n3Bpiieme rope HaBeieHe Mpecyae UCIIIaTOM
Ha OaHKapCKH padyH.

16. OmmruHcku ¢y je 2. anpuita 2002. roguae 01010 0BE Mpeyiore,
HaBojehu na, mpema peneBanTHOM goMaheM 3aKOHY, CBH CYJICKH H3BPIITHA
MOCTYIIIM pajii HAIIaTe ICBU3HE IMTEHE, MOpajy Aa ce o0ycrase.

17. banka je 30. mapta 2004. roguHe MOTBpAMIIA A4 je ACBU3HA IITEAHA
MOTHOCHOIIA TIPEJICTaBKe MPETBOPEHa Y jaBHU AyT y u3Hocy of 8.740,18
eBpa.

18. IToueB o 1. mapta 2007. roguHe AYT MpeMa MOAHOCHOILY TPECTaBKe
je u3HocHo jour 6.652 eBpa, a y MmehjyBpeMeHy je, y HEKOJIMKO paTa U 1o
pa3HuUM ocHOBama, ucrutaheH y ykymaom u3Hocy of 2.088,18 espa.

19. ¥V criucy npeamera HeMa HH(GOpMAIHja 1a JIX je IOTHOCHIIAL
IpeACcTaBKe MOCiIe TOra MPUMHUO HEKY MCILIATy.

II. PEJIEBAHTHO JOMARE ITPABO

A. 3akoH 0 u3MHpemYy 00aBe3a N0 OCHOBY JAeBH3HE IITealmh¢ rpahana
(o0jaBibeH y ,,Cayxoenom aucty Capesne PenyOiuke JyrociaaBuje® —
Ca. nmuct CPJ — 0p. 59/98, 44/99 u 53/01)

20. Yn. 1, 2, 3 u 4. Ouno je mpeasuljeHO N1a CBa JICBH3HA INTE/HHa
yIOXeHa KOJI ,oBiamhenux Oanaka“ mpe 18. mapra 1995. ronmuwe,
YKJbYUyjyhn M3pU4MTO M JETo3uTe Koja OaHKe y NMHUTamy y NPEAMETHOM
CIIy4ajy, MoCTaje jaBHH JyT.

21. Ilpema umany 10., obaBe3a [lp>kaBe ¢ TuM y Be3u Omina Ou y
MOTIYHOCTH m3MupeHa 1o 2012. roauHe UCIIaTOM MpeaBul)eHNX HM3HOCA,
IUTyC KamaTa, ¥ mpemMa ojipel)eHoj THHAMUIIH.

22. Ynan 22. je mpenBuhao ga ce, Mo4eB Off CTyNamba Ha CHAry OBOT
3akoHa (12. menemGap 1998. roamme), ,,cBH CyACKH IOCTYNIM y TOKY,
yKJbY4dyjyhu M cyncke HOCTyIKe 3a W3BpLICHE, Pagd HaIulaTe JeBU3HE
ITEIHE KOjy 0Baj 3aKOH 00yxBaTa 00ycTaBsbajy.

b. 3akon o peryiucamy jaBHor ayra Case3He Pemy0auke
JyrociaBuje no ocHoBy JeBM3He LITedme rpahana (o0jaB/ben y Cu.
aucty CPJ, 6poj 36/02)

23. OBaj 3aK0H je CTaBHO BaH CHAre rope HaBeJCHHW 3aKOH. TwMe OH,
MeljyTUM, U3pUUHTO MOTBPhyje da Cy CBM IITCIHHU YJIO3M PaHHje MPHU3HATH



Kao TakBU [0 jaBHOT nayra (y YKymHOM H3HOCY of 4.2 muiujaple eBpa
moueB on 31. mapra 2002. romuue). OH Mewma IWHAMUKY HW3MHPEHA
mpenmetHor ayra (ca 2012. rommne g0 2016. roguHe) u mpenBuba
U3MEHEHE U3HOCE, IUTYC KaMaTy, KOjU ce UCIulahyjy FOJUIIbE.

24. Tlpema unany 13., mrequiie 6aHaka MOTY KOPUCTHTH CBOje yJOre
peTBOpeHe y oOBe3HuIle Brage na Ou miahanu nopes wiu 3ampaBo, npema
wr. 12 u 14., npe HaBeJIEHOT BPEMEHCKOT OKBHpaA, y ojapeleHe cBpxe, Kao
IITO je KyIOBUHA Ap)KaBHE MMOBHHE, ydemhe y MpuBaTU3alUjU Ip>KaBHIX
npenyseha u 6aHaka, Kao ¥ mpemMa oapeleHrM ycIoBIMa U 10 TIpeBul)eHor
M3HOCA, 3a 1ahame Jedyema, IEKOBa U TPOILIKOBA CaxpaHe.

25. Y cknany ca ui. 10 u 11., 6uBuie mreanine 0aHaka y MUTamby MOTY
mpojaTh HaBeneHe oOBe3HHWIIE Ha Oep3W WM APYyrdM OaHKama WIH
nojenuHiuMa. Ta npoaaja je ocnoboheHa cBux mopesa.

26. Unan 36. moHOBO mOTBphyje ma ce ,,CBU CYACKH TMOCTYIIU paau
Haruiate JeBU3HE INTemhe oOyxBahieHEe OBUM 3aKOHOM, YKJbyuyjyhu wu
CYJICKE TIOCTYTIKE pajiil H3BPIIEHA, 00YCTaBIbajy .

27. OBaj 3akoH je Ha cHa3u oA 4. jyna 2002. roqune. OH je KacHHjE Ba
MyTa U3MEHEH, aJli Ce T€ U3MEHE OJJHOCE Ha CIOpeIHa MMUTamka Koja HeMajy
BE€3€ ca HITeIIamMa Tope OMMCAHOT CTaTyca.

B. 3akon o oOiuramumonum oaHocmMma (o0jaBibeH y ,,Ciry:kOeHOM
auctry Commjanuctunuke ®eneparusHe Penyoauke Jyrociaasuje® — Co.
guer COPJ - op. 29/78, 39/85, 45/89, 57/89 n Ca. smcry CPJ, Opoj
31/93)

28. Yn. 199 u 200. npensubajy, inter alia, na cBako KO je MPETPIICO
cTpax, ¢pu3uuky 00J WK AYIIEBHY MaThy 300 KpIlema ,,IpaBa JHYHOCTH
MOJKe, Y 3aBUCHOCTHU OJ1 lbHXOBOT TPajama W jadyrHe, TPAKUTH (PUHAHCH]CKY
HaKHAIy TMpel MapHUYHUM CYIOBHMAa M, OCHUM TOTra, TPAXHUTU U ApPYyre
o0nvKe HakHalme ,Koju Cy y cramy* ga omoryhe oxaroBapajyhe
HEMAaTEPUjaTHO 32/I0BOJBEHHE.

29. Ynan 379. craB 1 npemsuba, inter alia, na cBa TOTpakWBama
MpHU3HATa MMPABOCHAXKHOM CYACKOM OJITYKOM 3acTapeBajy 3a JeceT I'OJfHaA,
YKJbYyUyjyhu U moTpaxxuBama Koja Ou nHaue 3acTapuia y kpahem nmepuony.

30. Wran 360. craB 3 mpeasuha ga CyZ0BH HE Y3UMajy y 003Up Ja Jix je
JaTO MOTPaKUBaE 3aCTapesio, CEM IO MOCEOHOM MPUTOBOPY IyKHUKA Y
TOM CMHCITY.

I'. 3akoH o0 BHCHUHM cTO@le 3aTe3He kamaTe (00jaB/beH y CJ. JIHCTY
CPJ, 6poj 9/01)

31. Ynan 1. npensuba na ce 3are3na kamata uciuiahyje ox nana gocneha
ono0peHor HOBYAHOT MoTpaxuBawmwa y JY]JI mo garyma mweroBe HCIUIaTe



(wTo yKIbydyje W TOTpPaKMBamka OJ0OpEHa NPAaBOCHAKHHUM CYJCKUM
OJlITyKama).

32. YUnau 2. HaBOJM Ja ce Kamara oOpadyHaBa Ha OCHOBY MECEUHE CTOIIe
pacTa I1leHa Ha MaJlo ILUTyC joll MeceyHa (ukcHa cromna of 0,5%.

ITPABO

L HABOJHA TIIOBPEJA 4YJI. 6. CTAB KOHBEHIIMJE U
YJIAHA 1. [TPOTOKOJIA BPOJ 1

33. [lomHocunan npeacTaBke ce xanuo 300r cramHor oadujama Tyxene
Ap)KaBe Ja OAMax OcCJI000AM HEeroBy JIEBHU3HY IWITEImYy, Kao U 300r
HEM3BpILECHA PABOCHAXKHE MPECY/Ie JOHETE Y EroBy KOPHUCT.

Cyn cmatpa 1a oBe mpuTyx0e Tpeda pasmarpaTu rnpema wiany 6. ctas 1
Konsentuje u unany 1. IIporokona 6poj 1, Koju y peneBaHTHOM Jeny,
TJIaCH KaKoO CIICIIH:

Ynan 6. craB 1

,,CBaKo, TOKOM OJUTy4HBama O HEroBUM rpahaHckuM IpaBHMa M oOaBe3ama ..., IMa
NpaBO Ha MpaBUYHYy M jaBHY paclpaBy y pasyMHOM pOKY Ipel He3aBUCHHM U
HETIPUCTPACHUM CYyJI0OM, 00pa30BaHUM Ha OCHOBY 3aKOHa.‘

Unan 1. [Iporokoina 6poj 1

,»CBaKo (PU3MYKO M IPABHO JIULIE MMa IIPaBO HA HEOMETAHO Y)KUBAKE CBOjE UMOBMHE.
Huxo He Moxe OUTH JIMIIEH CBOjeé MMOBHHE, OCUM Y jaBHOM HHTEPECY W MOJ YCJIOBHMA
peBUleHNM 3aKOHOM M OIIITUM HaueauMa Mel)yHapoJHOT IpaBa.

IIperxonne onpende, MehyTHM, HM Ha KOjH HauMH HE YTHYy Ha IPaBo JApxaBe Ja
MpUMEYje 3aKOHE Koje cMaTpa MOoTpeOHMM Ja OM peryimcaia Kopuithemhe MMOBHHE Y
CKJIay C ONIITHM HHTEpecHMMa WM Aa Ou o0e30equia Hamary ropesa WiIH APYTHX
JakOMHA MM Ka3HH.

A. lonyITeHOCT
1. Komnamubunnocm

34. Biaga je mpuMeTuia Jia cy IpaBOCHaXKHA Tpecyia y MUTamy, Kao U
PEJIEBAaHTHO 3aKOHOJIAaBCTBO O JCBU3HO] IMITEABU, YCBOJEHH TIPE HETO IITO je
Cpbuja parupukoBana Kousenmmjy u Ilporoxonm Opoj 1 y3 my. Ilpema
TOME, OHa je 3aK/by4ymia Ja TPUTYXOe IMMOIHOCHOLA TPEICTaBKe HUCY
KOMITATUOWITHE ratione temporis ca NpeAMETHIM oJipeoama.

35. Tomuocwmian mpeAcTaBKe je OCTa0 TpPU CTaBy Ja Ce Herosa
MpeACTaBKa OJHOCH Ha CHUTYaIlUjy Koja Tpaje.



36. Cyx cmaTpa Ja je muTame Koje je Biajga mocraBuia TECHO MOBE3aHO
ca ocHOBaHOIINY MPUTYXKOM TMOJHOCHONIA TPEJACTABKE, KOje YKJbYUYjy
NUTaka Kao INTO Cy TpajHa MOpUPOJAa HABOJHHMX TIOBpeAa U
MPOTIOPIIMOHAIHOCT JICjCTBA MHTEPBEHTHUX 3akoHa. Kao mocnenuma Tora,
Cyn s3apykyje pa3maTpame OBOI IMHTama Ca OIICHOM OCHOBaHOCTH
npe/cTaBKe.

2. HUcypnmwerne domahux npasrux cpeocmasa

37. Bnanma je naspe M3HENna Na, y BE3W Ca HEW3BPIICHEM, MOTHOCHIIAI]
MpeJICTaBKe HUj€ UCIPIIEO CBa JEIOTBOpPHA JoMaha mpaBHA CpelcTBa Kako
ce To Tpaxku npema wiany 35. craB 1 Konsennuje. Ha mpBom mecrty,
Tpebasio je a TpaXku H3BpIIEHE MPEIMETHE Ipecyae Mpe HEero MrTo je
»3aKOH O]l IEBU3HO] mTeAmr u3 1999. ronnue* cTrynuo Ha cHary (BUAETH
cT. 15, 16, 22 u 26 y ropmeM TeKkcTy). Jpyro, MOMITO je TPakuo MU3BPIICHE
MPEHOCOM CpeJicTaBa Ha OaHKApCKU padyH, OH je KacHHje MPOITyCTHO Ja
TpaXXH anNTepHATHBHA CpEACTBAa W3BpIIeHma. Haj3an, moxHocmIal
NpeaCcTaBKe HHje TIOKPEHYO Mmoce0aH MapHUYHU MOCTYyMaK npema wi. 199 u
200. 3akoHa O OOJWTAaMOHWUM OJHOCHMA (BUAETH CTaB 28 y TOpHEM
TEKCTY).

38. Ilognocumaln mpencTaBKe je TBPAHMO Ja Ce MPHUAPKABAO ,,3aXTEBa
HCUPIUbEa™, HoAaBIIM Ja (UHAHCHJCKH HHj€ MOTa0 /1a paHHje MOKPEHE
MOCTYTIAaK U3BPILECHA.

39. V Besu ca mogHeckoM Bnane aa je mogHOcHmal pecTaBKe Tpedano
na nogHece noceOHy rpahancky Tyx0y, Cyn nmoaceha na je Beh yrBpano aga
j€ OBO KOHKPETHO CpEICTBO HENENOTBOPHO y cMmuciy wiaHa 35. craB 1
Kousennuje (Bunmetu, mutatis mutandis, npedysehe 3UT npomus Cpouje,
Opoj 37343/05, ct. 45 — 47, 27. nosembap 2007. ronune). OH He BUIU
HUjellaH pa3Jior Aa y KOHKPETHOM CIIy4ajy OJCTYIH OJl OBOT CTaBa.

40. V Be3u ca mpeoctanuMm HaBonuma Bmane, Cyx mpumehyje na je
MOTHOCHJIAI] TIPEJICTABKEe MMA0 TIPABO Jla TPAXKU U3BPIICHE MPECyJIie 0 KO0joj
j€ ped y CBakoM TPEHYTKY y MEepHOAY O AECET IOJHMHA, IITO jeé KOHAYHO U
yuunuo (Bugetu ct. 13 — 15., 29 u 30. y ropmeM Tekcty). Jlasbe, modeB ox
1998. rogwHe W3BpIICHE HaBEJCHE IMpecyae je OWIo CIpeueHO 3aKOHOM,
YUMe j€ MUTambe MPEAJIOKEHUX CPEACTaBa U3BpIICHA IMOCTAJIO MOTIIYHO
upeneBaHTHo. Ilpema ToMe, HUjeHO O OBUX IPABHUX CPEJCTaBa C€ HE
MOJKE CMaTpaTu JeJOTBOPHUM, Kako ra Ttpeba CXBaTUTH IpeMa wiaHy 35.
craB 1.

41. ITpousnaszu na ce npumeada Brage Mmopa 0JOUTH y LIETHHH.

3. 3axmwyuax
42. Cyn cmarpa na mpuTyk0e TOZHOCHOIA TMPEICTaBKE HHUCY
OUWIJIETHO HEOCHOBAaHE Y CMHUCIY 3Hadewma wiana 35. crtaB |



Konsennje. O gajpe mpumehyje Ja HUCY HEAOIYIITEHE HU MO KOM
Jpyrom ocHoBy. IIpema ToMe, OHE ce MOpajy MPOIIacUTH JOMYIITEHUM.

B. OcHoBanoct

43. Bmaga je tBpamna na je [IpxkaBa cyoueHa ca (hUHAHCHjCKOM
KpU30M BENHMKOr 00MMa, KOja TIOTKOINaBa caMme HheHe TeMelbe (BUIETH
cTaB 23. y TOpHEM TEKCTY), M J1a y CyIITHHA Hema n30opa Beh ma ycBoju
3aKOHE KOjH HMMajy 3a IMJb 3alITUTY jaBHOT HHTepeca. W 3aKoHH,
mehyTum, He Hamehy momHOCHOIly MpeTepaHu TepeT, KOju MMa IpaBo,
Ka0 M CBakd APYrd JACBH3HM INTEOWIIA y FHETOBOj CHUTyallMju, Ha
rmocTeneHu noppahaj cBojux cpescrana.

44. TlopHocual npeAcTaBKe je MOHOBUO CBOj€ MPUTYxKOe.

45. Cyn nmpumehyje na unman 6. craB | cBuMa ocurypasa IpaBo Ha
npuTy*)0y y Be3u ca rpahaHCKUM ITpaBUMa M 00aBe3amMa Mpej CyJI0M WIn
TpubyHanoMm. Ha Taj HaunH oTenoTBOpyje ce ,,IpaBo Ha cyheme’, y Kome
NPaBO Ha MPUCTYII CyAy, HAaMMeE MPaBO J1a C€ MOKPEHE CYACKU MOCTyHaK
y TMapHUYHUM CTBapuMa, MpeJCTaBJba jefdaH acnekT. Mehyrtum, To Oun
npaBo Omino WIy30pHO ako Om gomahm mpaBHm cuctem JlprkaBe
YTOBOPHHIIE JI03BOJHABAO JIa CE€ MPABOCHAXKHE, U3BPIIHE CYACKE OIUTYKE
HE CIPOBOJE Ha INTETy jeAHE cTpaHe. M3Bplueme mpecyae AOHETEe O
CTpaHe HEKOr' CyJa Mopa ce, IpeMa TOME, CMaTpaTh CaCTaBHUM JEJIOM
»Cyhema“ y cBpxe unana 6 (Bugetu Hornsby npomus I puke, ipecyna on
19. mapta 1997. ronune, H3zgewumaju o npecyoama u odnyxama 1997-11,
ctp. 510, ctas 40).

46. Cyn mame moxaceha aa mojgHOCHIIAI NIPECTaBKE MOXKE TBPIUTH
Jia je mouwo o nospese unana 1. [Ipotokona 6poj 1 camo y oHOj Mepu y
KOjOj Ce€ HEeroBe MpUTYKOe OJHOCE HA ,,AMOBHUHY Y CMHCITy 3HaUCHa TC
onpende. ,,imoBuHA™ MOXe OWUTH ,,lTOCTOjeha MMOBHUHA™ WM CPE/CTBA,
YKJbY4yjyhr ¥ OTpaKuBama, y Be3u ca KojuMa MOJHOCHIIAIl TPEICTABKE
MOYe TBPIUTH Ja Oap WMa ,,0npaBlaHa O4eKHBama™ (Koja Mopajy Outh
KOHKpPETHH]j€ MIPUPOE O] caMo Haje) koja he ce ocrBapurtu, Hanme na he
crehu [eOTBOPHO Y)KHMBamke MMOBHHCKOT TIpaBa (BUIETH, inter alia,
Gratzinger i Gratzingerova npomue Penyonuxe Yewxe (opnyxa) [BB],
opoj 39794/98, ELIXP 2002-VII, craB 69, Kopecky npomus Crosauxe
[BB], 6poj 44912/98, cra 35, ELIXP 2004-1X). CynpoTtHo TOMe, Hajaa
na he ce mnpu3HATH HWMOBHHCKO TMpaBO Koje je Oumno Hemoryhe
JIEIOTBOPHO OCTBApUTH TOCIE cTymnama Ha cHary IIporokona 6poj 1y
onmHocy Ha TykeHy ApXaBy O KOjOj je ped, HE MOXKE C€ CMaTparh
»AMOBHHOM® y cmuciy wiaHa 1. [Ipotokomna 6poj 1 (Bumetu Gacesa
npomue Xpeamcke (oyka), 6poj 43389/02, 1. anpun 2008. roaune).

47. Hajzan, npumeheno je ma wian 1. IIporokona 6poj 1 3axpkasa 3a
JpKaBe TPaBO Ja YCBOjJU OHE 3aKOHE, KOje CMaTpajy HEONXOIHUM aa Ou
KOHTpOJIHCcaie Kopuinhemhe MMOBUHE y CKIIA/Iy C OIIITHM HHTepecoM. [la



Ou ce crpoBese eKOHOMCKE MOJIMTHKE, 3aKOHO/IaBHA Tella MOPajy MMaTH
HIMPOK MPOCTOP 3a MPOLEHY U y BE3H Ca MOCTOjalkeM HEeKOr mpoliemMa
OJ1 jaBHOT 3Haudaja KOjUM Ce€ jeM4e Mepe KOHTpOJIE U y Be3u ¢ U300poM
JeTaJbHUX MpaBuia 3a cnpoBoleme TakBux Mmepa. Cyn he momrosatu
NPOIIEHY 3aKOHOJABHOT TeJa O TOME IITa jeé Of OMIITEr MHTEepeca ceM
aKo je Ta TPOICHAa OYWTIEAHO Oe3 OmNpaBlIaHOT OCHOBa (BUICTH, Y
,KOHTEeKCTY neBus3a“, Tpajxoecku npomus buswe Jyeocnosencke
Penybnuxe Maxedonuje (oyyka), 6poj 53320/99, 7. mapt 2002. ronune,
ctp. 12).

48. Axo ce BpaTMMO Ha IpEAMETHH Cly4aj, a uMajyhu y Buay oBa
nauena, Cyn npumehyje ma ox 3. mapta 2004. rogune, kama je Cpouja
patuduxoBana Koneenrujy u Ilpotokom 6poj 1 y3 my, mogHOCHIIAIL
Mpe/ICTaBKEe jaCHO HHWje MMAo W3BPIIHU IPaBHU HACIOB KOjU OM My
oMmoryhno na Tpaxku CyACKO U3BpILIEHE NPECyAe O HEroBOj JEBH3HO)
IITeABU JOHETe Y HEroBy KOpPHUCT, HUTH, 3alpaBo, OIpaBAaHa
OueKuBama mnpema nomaheMm mpaBy Ja OM Ha JIpyrd Ha4MH MOTrao Ja
MOMEHTAJTHO JI00Hje CBY CBOjY JACBU3HY IITEABY.

49. Tloce6HO, oapende 3aKOHA HABEJACHUX y CT. 22 U 26. y TOpmHEM
TEKCTy, TyMadeHe 3ajelH0, CHpeYHMse Cy U3BpIICHE Ipecye
MOJHOCHOIIA TIpeicTaBke moueB on 12. nenemoOpa 1998. rogune. CxoqHO
tome, Cya cMaTpa Jla je HaBeIEHO 3aKOHO/AaBCTBO CTABHWJIO BaH CHare
JIejCTBO MTPaBOCHAXKHE MPECy e O KOjOj j€ ped MPHUINIHO IIPe HEeTo IITO j&
HpxaBa patuduxoBana Konsenuujy. IIpema Tome, He Moxke ce cajaa
pehu na je moagHocuial MpeacTaBKe MMAo TPAjHO MPABO HA M3BPLICHE
KOje je 3aXTeBao.

50. Cyn nasse yTBphyje na, ¢ 003MpOM Ha CTpAITHY PEATHOCT CPIICKE
NpUBpEJIE Y pelIeBAaHTHOM TPEHYTKY (BuaeTH ctas 12, dycHorta 1, u craB
23) m Ha MWMUPOKHU MPOCTOP 3a MPOLEHY OJ00peH ApXaBaMa y BE3H ca
NUTalkbUMa EKOHOMCKE TIOJIMTHKE, CIOPHO 3aKOHOJABCTBO, KoOje
npensul)a nocrenenu nospahaj cpeacraBa o KojuMa je oBJie ped (BUIETH
CT. 23 — 27. y TOpHEM TEKCTy), MOCTHIJIO j€ MPAaBHYHY PAaBHOTEXKY
u3Mel)y ommrer WHTEpeca 3ajeHUIE M YIOPHOT JISTHTUMHOT 3aXTeBa
MOJTHOCHOIIA TIPEACTAaBKEe 3a CBOjOM TNPBOOMTHOM INTEAHOM, Kao W
MMOBHHCKHUX TIpaBa JPYTUX JIMIA Yy HCTOj CHTyallWju Kao IITO je OH
(Buneru, mutatis mutandis, Tpajkoecku npomue Buswe Jyzocnogencke
Penybnuxe Maxedonuje, tuTHpaH y TOPHEM TEKCTY, cTp. 12 — 14).

51. YV takBum okonHoctuMa Cyz cMaTpa ja HUje JOIUIo J0 MOBpe/e
yiiana 6. craBl Konsennuje vy unana 1. [Ipotokona 6poj 1.

N3 TUX PA3JIOT'A, CY [

1. [Ilpoenawasa npencTaBKy AOMYIITESHOM, jeTHOTIACHO,
2. Vmephyje ca 4 nmpema 3 riaca na HUje JONUIO JO MOBpEAE 4iaHa o.
craB 1 Konsenuyje,



3. Vmephyje ca 4 npema 3 riaca ga HUje IOIUIO O TOBpee WwiaHa 1.
[IpoTokoma 6poj 1.

CacTaB/b€HO Ha EHIJIECKOM M JIOCTaBJbEHO Y MmHcaHoj ¢opmu 8.
neriemOpa 2009. ronune, npema IlpaBuny 77 craBoBu 2 u 3 IlocioBHHKA
Cyna.

Frangoise Elens-Passos Frangoise
Tulkens
3amenux cekpemapa Oodemerva
IIpencennux

VY cknany ca unanom 45. cras 2 Konsennuje u [Ipasunom 74 cras 2
[TocnoBuuka Cyna, 3ajeJHUYKO U3/IBOjeHO MUILJbewe cyauja Tulkens,
Popovi¢ n Karakas, npuioxeHo je y3 oBy mpecyay.



3AJEJHUYKO M3ABOJEHO MUIIJBEBE
CYJIMJA TULKENS, POPOVIC 1 KARAKAS

Ca BETMKHMM >KaJbelheM HUCMO MOTJIH JIa CJIeIMMO BehMHY HaIMX KoJiera y
OBOM cIty4ajy, u3 cieachux paszmiora.

VY oBom ciyuajy TyxeHa JpaBa HUje WU3BPLIMJIA IPABOCHAKHY HPECyay
JIOHETY y KOPHCT TOJHOCHOIA TPeICTaBKe. MU CMO MUILJBEHA J1a Pas3yior
Ha Koju ce Jlp>kaBa ToO3Bajia 3a TAKBO MEIIAMkE y TPaBO MOjeAWHIA HUje
npuxBarjbuB. Jlp)kaBa HE MOXKE Ja HABOAW HEJOCTATaK CPEICTaBa Kao
M3rOBOp 3a HEIOLITOBAamE Ayra mpema mnpecyau. Mu mpusHajeMo jaa ce
3aKallkbelhe y W3BpIICHY Ipecyle MOKe ompaBmaTH y onpeheHum
OKOJIHOCTHMa, aJTU 3aKalIbEmhe He MOXKE OMTH TaKBO J1a YIpOXKaBa CYIITHHY
npaBa 3amtuheHor npeMa unany 6.1 Konsenuuje (Buaetu bypoos npomue
Pycuje, ELIXP 2002-111, craB 35 u Immobiliare Saffi npomue Umanuje [BB]
ELXP 1999-V crag 74).

Takohe OmcMo Kenmemu na HMCTAaKHEMO YHICHHIy Ja j€ CHTyanuja
MOJHOCHOIA TPEJACTaBKE y OBOM TMPEIMETy 3Ha4dajHO Jpyradmja of
MPeTHOoCTaB/beHe BehmHe npyrux mreAuma, 4Yuju Cy IITEAHH YJIIO3H,
Takohe, TPETBOPEHW y JjaBHM Jyr, a KOJU HHUKajga HHUCY JOOUIH
MPaBOCHAXHY MPECyAy KOjoM ce Hallaxke ocjiobalhame BHUXOBHX yiora. 300r
TOra cCMaTpamo Ja je OMJI0 HEONpaBAaHo Jla e AP>KaBHU OPraHU yMeEIIajy Yy
U3BpILEHE IPAaBOCHAXKHE IIpecy/ie JoHeTe Ha JoMaheM HHBOY, HAKo je TO
YUUH-EHO Ha HAUMH J103BOJbEH IIPEMa peleBaHTHUM JoMahuM 3akoHuMa. M3
TOT pa3liora 3akJbydyjeMo Ja je YIpOKeHO MpaBO Ha MPHUCTYN Cyay
samtuheno unaHom 6. KonBenuwje (Bumetu Jenuuuh npomus boche u
Xepyezosune, EIIXP 2006 — ct. 38 — 46).

Ham je 3akspyuak nga HemoryhHOCT u3BpIleHa MpPaBOCHAXHE IMpecyje y
MUTaky NPEICTaBha MEIIAke Y MPAaBO HA MUPHO Y>KUBAaKkE¢ UMOBHHE, KaKO
je yTBpheHo mpBOM peueHHUIIoM IpBor craBa wiaHa 1. [IpBor mpoTokomna
(Bunetu bypoos, ctas 40 u Jeauuuh, ct. 47 — 49).

VY Be3u ca mpumendom TyxeHe Brage Ha HamiexHoct Cyna ratione
temporis, M1 MHECJIIMO J1a CBE YHICHUIIE Cclaajy y HatexHoct Cyna ako
cy camo mpojayxeuu Beh moctojehe curyanmje y TpeHyTKy Kajaa JApkaBa
ynanuna patudukyje Kousenuwjy (Bunmetn Yagcei i Sargin npomus
Typcke,ipecyne n omnyke 1995, A 319, cras 40, Almeida Garret,
Mascarenhas Falcao u opyeu npomus Ilopmyeana, EIIXP 2000-I ctas 43).
Taxole, Tpebano 61 MPUMETHTH J1a TIOJHOCHIIAIL TIPEJICTABKE Y TIPEAMETHOM
ciy4ajy Huje 0Mo y MOTYhHOCTH Jia Ce HheroBa Mpecyjia 3aKOHCKU M3BPIIN
jour ox 1998. roaune, MITO Tpaje 10 aHAac.



Ha xpajy, nako To HHje HUIITa Make BAXKHO, CMaTpaMo Ja je HEOIXO/IHO J1a
Ce Harjacu pasjior OJpsKaBama IOCIETHOCTH cyicke mpakce Cyma. Mu
cMarpamo Ja je mpecyaa y npeamery Jeauuufi o6aBesyjyha y oBoM ciydajy
Kao rnasHu npeneneHT. Mako Cy Mo)ke OJCTYIHUTH O] CBOJUX NMPETXOAHUX
npecyna, Cya Ha TO MMa IIPaBO caMo ,,ako je yoeher da nocmoje yoeobusu
paznosu oa mo yuunu. “ (Bunetu Cossey npomug Yjeourenoe Kpawvescmea,
IIpecyne n ommyke 1990, A 184 cras 35, Chapman npomus Yjeoursenoe
Kpawvescmea, EILXP 2002-1 cra 70, Christine Goodwin npomus
Vjeourwenoe Kpawescmea, EIIXP 2002-1 cras 74, Mamatkulov i Askarov
npomueg Typcke, ELIXP 2005 — craB 121). YV oBoj mpecynu He MOXEMO J1a
HalleMO HHjEHO TIO3WBame Ha yOeAJbMBE pasjore 300T KOjuX Cy Halle
KoJiere ofcTymuie oj nperxonHe npecyne Cyzaa y mpeaMmery Koju je 0uo
UJECHTHYAH OBOM IPEIMETY.
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In the case of Molnar Gabor v. Serbia,
The European Court of Human Rights (Second Section), sitting as a
Chamber composed of:
Francoise Tulkens, President,
Ireneu Cabral Barreto,
Vladimiro Zagrebelsky,
Danuté Jociené,
Dragoljub Popovi¢,
Nona Tsotsoria,
Is1l Karakas, judges,
and Francoise Elens-Passos, Deputy Section Registrar,
Having deliberated in private on 17 November 2009,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1. The case originated in an application (no. 22762/05) against the State
Union of Serbia and Montenegro lodged with the Court, under Article 34 of
the Convention for the Protection of Human Rights and Fundamental
Freedoms (“the Convention”), by, at that time, a national of the State Union
of Serbia and Montenegro, Mr Istvan Molnar Gabor (“the applicant”), on
15 June 2005.

2. As of 3 June 2006, following the Montenegrin declaration of
independence, Serbia remained the sole respondent in the proceedings
before the Court.

3. The applicant was represented by Ms A. Horvath, a lawyer practising
in Subotica. The Government of the State Union of Serbia and Montenegro
and, subsequently, the Government of Serbia (“the Government”) were
represented by their Agent, Mr S. Cari¢.

4. The applicant complained about the continuing refusal of the
respondent State to release all of his foreign currency savings, and in
particular the non-enforcement of the final judgment rendered in his favour.

5. On 15 February 2007 the President of the Second Section decided to
give notice of the application to the Government. Applying Article 29 § 3 of
the Convention, it was also decided to examine the merits of the application
at the same time as its admissibility.



THE FACTS
[. THE CIRCUMSTANCES OF THE CASE

A. Relevant background to the applicant's case

6. Following the financial crisis in the former Socialist Federal Republic
of Yugoslavia, as well as the collapse of the banking system in Serbia in the
1990s, in 1998 and 2002 the respondent State adopted specific legislation
accepting the conversion of foreign currency deposits in certain banks,
including Vojvodanska banka, into a public debt. The legislation set the
time-frame (2016) and the amounts, including interest, to be paid back to
the banks' former clients. It also explicitly provided, inter alia, that any
foreign currency-related judicial proceedings were to be discontinued (for
details concerning the relevant domestic law see paragraphs 20-27 below).

B. Relevant facts of the applicant's case

7. The applicant was born in 1926 and lives in Subotica, Serbia. He is
retired and receives a pension in the net amount of approximately 250 Euros
(“EUR”) monthly.

8. The facts of the case, as submitted by the parties, may be summarised
as follows.

9. On a number of separate occasions, the applicant deposited a certain
amount of his foreign currency savings with the Subotica branch of
Vojvodanska banka, a bank based in Novi Sad.

10. In 1991 the said bank refused to release the applicant's funds.

11. On 21 July 1993 the applicant filed a civil claim, seeking the release
of his foreign currency deposits with the interest stipulated.

12. On 27 September 1993 the Municipal Court in Subotica ruled partly
in favour of the applicant and ordered the bank to pay him: (i) 15,584.41
German Marks (“DEM”), on account of his foreign currency savings; (ii)
37,460,000,000 Yugoslav Dinars (“YUD?”), for his legal costs'; and (iii) the
statutory interest due in respect of the latter as of 27 September 1993.

13. On 20 March 1996 the District Court in Subotica upheld this
judgment, adding that the respondent bank should also pay interest on the
sum of DEM 15,584.41 which had been awarded. In particular, this interest
was to be paid as of 1 January 1993, based on the DEM sight deposit rate
(kamata na Stedne uloge po videnju).

! At the time in question Serbia had been suffering from record levels of inflation.



14. On 2 October 1996 the Supreme Court rejected the respondent's
appeal on points of law (revizija) and confirmed the District Court's
judgment.

15. On 24 April 2001 and 26 September 2001, respectively, the
applicant filed two separate requests with the Municipal Court in Subotica,
seeking enforcement of the above judgment by means of a bank account
transfer.

16. On 2 April 2002 the Municipal Court rejected those requests, stating
that, under the relevant domestic legislation, all judicial enforcement
proceedings aimed at the collection of foreign currency deposits had to be
discontinued.

17. On 30 March 2004 the bank confirmed that the applicant's foreign
currency savings had been converted into a public debt in the amount of
EUR 8,740.18.

18. As of 1 March 2007 the applicant was still owed EUR 6,652, having
in the meantime, in several instalments and on various grounds, been
reimbursed a total of EUR 2,088.18.

19. There is no information in the case file whether the applicant
received any payments thereafter.

II. RELEVANT DOMESTIC LAW

A. Act on the Settlement of Obligations Arising from the Citizens'
Foreign Currency Savings (Zakon o izmirenju obaveza po osnovu
devizne Stednje gradana; published in the Official Gazette of the
Federal Republic of Yugoslavia - OG FRY - nos. 59/98, 44/99 and
53/01)

20. Articles 1, 2, 3 and 4 provided that all foreign currency savings
deposited with “authorised banks” before 18 March 1995, including
explicitly the deposits held by the bank at issue in the present case, were to
become a public debt.

21. Under Article 10, the State's responsibility in that respect was to be
fully honoured by 2012 through the payment of specified amounts, plus
interest, and according to a certain time-frame.

22. Article 22 provided that, as of the date of this Act's entry into force
(12 December 1998), “all pending lawsuits, including judicial enforcement
proceedings, aimed at the collection of the foreign currency covered by this
Act shall be discontinued.”



B. Act on the Settlement of the Public Debt of the Federal Republic
of Yugoslavia Arising from the Citizens' Foreign Currency
Savings (Zakon o regulisanju javnog duga Savezne Republike

Jugoslavije po osnovu devizne Stednje gradana; published in OG
FRY no. 36/02)

23. This Act repeals the Act described above. In so doing, however, it
explicitly acknowledges as part of the public debt all deposits previously
recognised as such (in the total amount of EUR 4.2 billion as of 31 March
2002). It modifies the time-frame for honouring the debt in question (from
2012 to 2016) and specifies amended amounts, plus interest, to be paid
annually.

24. Pursuant to Article 13, the banks' clients can make use of their
deposits converted into Government bonds in order to pay taxes or indeed,
under Articles 12 and 14, in advance of the said time-frame, for a number of
purposes such as buying State property, taking part in the privatisation of
State-owned businesses and banks, as well as, under certain conditions and
up to a specified amount, the payment of medical treatment, medication and
funeral costs.

25. In accordance with Articles 10 and 11, former clients of the banks in
question may sell the said bonds on the stock exchange or to other banks or
individuals. Such trading is exempt from all taxation.

26. Article 36 reaffirms that “all lawsuits aimed at the collection of the
foreign currency savings covered by this Act, including the judicial
enforcement proceedings, shall be discontinued.”

27. This Act has been in force since 4 July 2002. It was subsequently
amended on two occasions, but these amendments concerned peripheral
issues unrelated to the savers above-described status.

C. Obligations Act (Zakon o obligacionim odnosima; published in
the Official Gazette of the Socialist Federal Republic of
Yugoslavia - OG SFRY - nos. 29/78, 39/85, 45/89, 57/89 and OG
FRY no. 31/93)

28. Articles 199 and 200 provide, inter alia, that anyone who has
suffered fear, physical pain or mental anguish as a consequence of a breach
of “personal rights” (prava licnosti) may, depending on its duration and
intensity, sue for financial compensation before the civil courts and, in
addition, request other forms of redress “which may be capable” of
affording adequate non-pecuniary satisfaction.

29. Article 379 § 1 provides, inter alia, that all claims recognised by a
final court decision shall become time-barred within ten years, including
those claims which would otherwise have become time-barred within a
shorter period of time.



30. Article 360 § 3 provides that courts shall not take into account
whether a given claim is time-barred unless and until there is a specific
objection by the debtor to this effect.

D. Statutory Interest Act (Zakon o visini stope zatezne kamate;
published in OG FRY no. 9/01)

31. Article 1 provides that statutory interest shall be paid as of the date
of maturity of a recognised monetary claim in YUD until the date of its
settlement (which includes awards granted by final court judgments).

32. Article 2 states that such interest shall be calculated on the basis of
the official retail price index (mesecna stopa rasta cena na malo) plus
another 0.5% monthly (mesecna fiksna stopa).

THE LAW

ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION
AND ARTICLE 1 OF PROTOCOL NO. 1

33. The applicant complained about the continuing refusal of the
respondent State to release all of his foreign currency savings
instantaneously, as well as the non-enforcement of the final judgment
rendered in his favour.

The Court considers that these complaints fall to be examined under
Atrticle 6 § 1 of the Convention and Article 1 of Protocol No. 1, which, in so
far as relevant, read as follows:

Article 6 § 1

“In the determination of his civil rights and obligations ..., everyone is entitled to a
fair and public hearing within a reasonable time by an independent and impartial
tribunal established by law.”

Article 1 of Protocol No. 1

“Every natural or legal person is entitled to the peaceful enjoyment of his
possessions. No one shall be deprived of his possessions except in the public interest
and subject to the conditions provided for by law and by the general principles of
international law.

The preceding provisions shall not, however, in any way impair the right of a State
to enforce such laws as it deems necessary to control the use of property in
accordance with the general interest or to secure the payment of taxes or other
contributions or penalties.”



A. Admissibility

1. Compatibility

34. The Government noted that the final judgment in question, as well as
the relevant foreign currency legislation had been adopted before the
Serbian ratification of the Convention and Protocol No. 1 thereto. They
concluded, therefore, that the applicant's complaints were incompatible
ratione temporis with the provisions at issue.

35. The applicant maintained that his application concerned a continuing
situation.

36. The Court considers that the issue raised by the Government is
closely linked to the merits of the applicant's complaints, involving such
questions as the continuing nature of the alleged violations and the
proportionality of the effects of the intervening legislation. Consequently,
the Court joins its examination of this question to its assessment of the
merits of the application.

2. Exhaustion of domestic remedies

37. The Government further submitted that, as regards the non-
enforcement, the applicant had not exhausted all effective domestic
remedies as required by Article 35 § 1 of the Convention. In the first place,
he should have sought execution of the judgment at issue before the “1998
foreign currency Act” had entered into force (see paragraphs 15, 16, 22 and
26 above). Secondly, having requested enforcement by means of a bank
account transfer, he had subsequently failed to propose alternative means of
execution. Finally, the applicant had not brought a separate civil lawsuit
under Articles 199 and 200 of the Obligations Act (see paragraph 28 above).

38. The applicant maintained that he had complied with the “exhaustion
requirement”’, adding that he had been financially unable to institute the
enforcement proceedings any earlier.

39. As regards the Government's submission that the applicant should
have filed a separate civil claim, the Court recalls that it has already held
that this particular remedy was ineffective within the meaning of Article 35
§ 1 of the Convention (see, mutatis mutandis, ZIT Company v. Serbia,
no. 37343/05, §§ 45-47, 27 November 2007). It sees no reason to depart
from this finding in the present case.

40. Concerning the Government's remaining submissions, the Court
notes that the applicant was entitled to request the enforcement of the
judgment in question at any point within a period of ten years, which he
ultimately did (see paragraphs 13-15, 29 and 30 above). Further, as of 1998
the execution of the said judgment was legally barred, rendering the issue of
the proposed means of enforcement utterly irrelevant. Neither of these



remedies can therefore be considered effective, as understood by Article 35
§ 1.

41. It follows that the Government's objection must be dismissed in its
entirety.

3. Conclusion

42. The Court considers that the applicant's complaints are not
manifestly ill-founded within the meaning of Article 35 § 3 of the
Convention. It further considers that they are not inadmissible on any other
ground. They must therefore be declared admissible.

B. Merits

43. The Government maintained that the State was faced with a large-
scale financial crisis, undermining its very foundations (see paragraph 23
above), and essentially had no choice but to adopt legislation aimed at
protecting the public interest. This legislation, however, does not impose an
excessive burden on the applicant who is entitled, just like any other foreign
currency saver in his situation, to the gradual recovery of his funds.

44. The applicant reaffirmed his complaints.

45. The Court notes that Article 6 § 1 secures to everyone the right to
have any claim relating to his civil rights and obligations brought before a
court or tribunal; in this way it embodies the “right to a court”, of which the
right of access, that is the right to institute proceedings before courts in civil
matters, constitutes one aspect. However, that right would be illusory if a
Contracting State's domestic legal system allowed a final, enforceable
judicial decision to remain inoperative to the detriment of one party.
Execution of a judgment given by any court must therefore be regarded as
an integral part of the “trial” for the purposes of Article 6 (see Hornsby v.
Greece, judgment of 19 March 1997, Reports of Judgments and Decisions
1997-11, p. 510, § 40).

46. The Court further recalls that an applicant may allege a violation of
Article 1 of Protocol No. 1 only in so far as his or her complaints relate to
“possessions” within the meaning of that provision. “Possessions” can be
“existing possessions” or assets, including claims, in respect of which an
applicant can argue that he has at least a “legitimate expectation” (which
must be of a nature more concrete than a mere hope) that they will be
realised, that is that he or she will obtain effective enjoyment of a property
right (see, inter alia, Gratzinger and Gratzingerova v. the Czech Republic
(dec.) [GC], no. 39794/98, ECHR 2002-VII, § 69; Kopecky
v. Slovakia [GC], no. 44912/98, § 35, ECHR 2004-1X). By way of contrast,
the hope of recognition of a property right which it has been impossible to
exercise effectively after the entry into force of Protocol No. 1 with regard
to the State concerned cannot be considered a “possession” within the



meaning of Article 1 of Protocol No. 1 (see Gacesa v. Croatia (dec.), no.
43389/02, 1 April 2008).

47. Lastly, it is observed that the second paragraph of Article 1 of
Protocol No. 1 reserves to States the right to enact such laws, as they deem
necessary to control the use of property in accordance with the general
interest. In order to implement economic policies, legislatures must have a
wide margin of appreciation both with regard to the existence of a problem
of public concern warranting measures of control and as to the choice of the
detailed rules for the implementation of such measures. The Court will
respect the legislature's judgment as to what is in the general interest unless
that judgment is manifestly without reasonable foundation (see, in the
“foreign currency context”, Trajkovski v. the former Yugoslav Republic of
Macedonia (dec.), no. 53320/99, 7 March 2002, p. 12).

48. Turning to the present case, whilst having regard to these principles,
the Court observes that as of 3 March 2004, which is when Serbia ratified
the Convention and Protocol No. 1 thereto, the applicant has clearly had no
enforceable legal title which would allow him to seek judicial execution of
the foreign currency award rendered in his favour, nor, for that matter, a
legitimate expectation under domestic law that he could otherwise obtain all
of his savings instantaneously.

49. In particular, the provisions of the Acts described at paragraphs 22
and 26 above, read in conjunction, barred the enforcement of the applicant's
judgment as of 12 December 1998. Consequently, the Court considers that
the said legislation extinguished the impact of the final judgment in question
well before the respondent State's ratification. The applicant, therefore,
cannot now be said to have a continuing right to the enforcement sought.

50. The Court further holds that, given the dire reality of the Serbian
economy at the relevant time (see paragraph 12, footnote 1, and paragraph
23 above) and the wide margin of appreciation afforded to States in respect
of matters involving economic policy, the impugned legislation, providing
for the gradual reimbursement of the funds here at issue (see paragraphs 23-
27 above), struck a fair balance between the general interest of the
community and the applicant's persisting legitimate claim to his original
savings, as well as the property rights of all others in the same situation as
him (see mutatis mutandis, Trajkovski v. the former Yugoslav Republic of
Macedonia, cited above, pp. 12-14).

51. In such circumstances the Court finds that there has been no
violation of Article 6 § 1 of the Convention or of Article 1 of Protocol No.
1.



FOR THESE REASONS, THE COURT
1. Declares the application admissible unanimously;

2. Holds by 4 votes to 3 that there has been no violation of Article 6 § 1 of
the Convention;

3. Holds by 4 votes to 3 that there has been no violation of Article 1 of
Protocol No. 1.

Done in English, and notified in writing on 8 December 2009, pursuant
to Rule 77 §§ 2 and 3 of the Rules of Court.

Francoise Elens-Passos Francoise Tulkens
Deputy Registrar President

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of
the Rules of Court, the joint dissenting opinion of Judges Tulkens, Popovié
and Karakas is annexed to this judgment.

F.T.
F.E.P.



JOINT DISSENTING OPINION OF JUDGES TULKENS, POPOVIC
AND KARAKAS

Much to our regret we could not follow the majority of our colleagues in this case,
for the sake of following reasons.

In the present case the respondent State failed to execute a final judgment given in
the applicant's favour. We are of opinion that the reason invoked by the State for such
an interference with an individual's rights is not acceptable. It is not open to a State
authority to cite lack of funds as an excuse for not honouring a judgment debt. We do
admit that a delay in the execution of a judgment may be justified in particular
circumstances, but the delay may not be such as to impair the essence of the right
protected under Art. 6.1 of the Convention (see Burdov v. Russia, ECHR 2002-III
paragraph 35, and Immobiliare Saffi v. Italy [GC] ECHR 1999-V paragraph 74).

We would also like to underline the fact that the applicant's situation in this case is
significantly different from the presumed majority of other savers, whose savings had
also been transformed into a public debt, but who have never obtained a final
judgment ordering release of their deposits. That is why we consider that it was not
justified for the authorities to intervene in the execution of a final judgment rendered
at the domestic level, although it was done in a manner permitted by the relevant
domestic legislation. For that reason we conclude that the right of access to court as
protected by Art. 6. of the Convention was impaired (see Jeli¢i¢ v. Bosnia and
Herzegovina, ECHR 2006- paragraphs 38-46).

Our conclusion is that the impossibility of obtaining the execution of the final
judgment at issue constitutes an interference with the right to the peaceful enjoyment
of possessions, as set out in the first sentence of the first paragraph of Art. 1 First
Protocol (see Burdov, paragraph 40 and Jelici¢, paragraphs 47-49).

As to the respondent Government's objection to the Court's jurisdiction ratione
temporis we are of opinion that all facts fall within the Court's jurisdiction if they are
only extensions of an already existing situation at the moment of the ratification of the
Convention by a member state (see Yagci and Sargin v. Turkey, Judgments and
Decisions 1995, A 319 paragraph 40; Almeida Garret, Mascarenhas Falcao and
Others v. Portugal, ECHR 2000-1 paragraph 43). It is to be noted that the applicant in
the present case has been unable to have his judgment legally enforced as of 1998,
which situation has continued to this date.

Last but not least we find it necessary to stress the reason for maintaining of the
coherence of the Court's case-law. We consider the ruling in Jelici¢ to be binding in
this case as a leading precedent. Although the Court may depart from its previous
rulings the Court is entitled to it only “if it is persuaded that there were cogent
reasons for doing so” (see Cossey v. United Kingdom, Judgments and Decisions
1990, A 184 paragraph 35; Chapman v. United Kingdom, ECHR 2001-I paragraph 70;
Christine Goodwin v. United Kingdom, ECHR 2002-1 paragraph 74; Mamatkulov and
Askarov v. Turkey, ECHR 2005- paragraph 121). In the present judgment we cannot
find any reference to cogent reasons which led our colleagues to depart from the
Court's previous ruling in a case which was identical to the present one.*



