ITPABHU CTAB

YroBop 0 npoMeTy HEMOKPETHOCTH 3aK/by4eH Y ()OPMHU jaBHOOIEKHUYKOT
3amuca npeacTraBjba Mmoa00Hy UCIPABYy 32 YIIHC NPABA CBOjHHeE.

Obpasnoocerve

OcnoBuu cyn y Kypuwymnuju nura: da u 3akmyyeHu y2080p O npomemy
HenokpemuHocmu modxce 0a 0yde OCHO8 3a YNUC NpaAed CE0juHe, aKO UMA OOIUK
JjasHobenexcnuukoe sanuca.

Ctpy4Ha jJaBHOCT j€ MOJIeJbeHA.

[To jemHOM CTaHOBHMIUTY KOj€ 3aCTyIajy HEKE KaTacTapcKe ynpaBe, TaKkBa jaBHA
ucrpaBa He MOXe Ja Oy/ie OCHOB 3a ymuc mpasa cBojuHe. OBO CTaHOBHIITE 3aCHHBA CE
Ha wiany 4. caga Baxeher 3akoHa 0 MPOMETY HEMOKPETHOCTH MO KOME CE€ YTOBOPHU O
OpOMETY 3aKJbydyjy y OOJHKY jaBHOOENE)KHHWYKE IMOTBpheHe (COIEMHHM30BAHE)
UCIPaBe; Ja je 3a OBaj MPaBHU [10CA0 MCKJbYYMBO HAJUICKAH JaBHU OCJICKHUK HA YH]jOj
ce TePUTOPHUjU HaJIa3W HETMOKPETHOCT; U J]a YTOBOP KOjU HHje 3aKJby4eH Ha HAYMH U3
craBa 1. 1o 3. He mpowm3BoaM MpaBHO AejcTBO (wiaH 4. ctaB 4). [lopen Tora, ocHOB 3a
o0Mjame 3axTeBa 3a YINHC MPHUCTAIMIA OBOT CXBaTama Haja3e M Yy NpaBUIMMAa
caapXaHuM y 3aKOHY O Jp)KaBHOM IpeMepy M KaTacTpy U TO: Hadely 3aKOHHTOCTH
(unan 64), Hayeny oxapeheHocTu (wiaH 66); wiany 87. MO KOME WCIpaBa O MPaBHOM
HOCJTy TIOJ OIIITHX yCJIoBa Ja OM Owiia mojoOHa 3a ynmuc Mopa: OUTH CauuibeHa Y
nucanoj GpopMu y3 oBepy MmoTmuca Juia u3Mely Kojux ce HclpaBa CauMmibaBa; M Ha
ygany 93. 3akoHa O jaBHOM OEJICKHHUINTBY IO KOME MOTBphHBame HCIIpaBe BPILU CE
CTaBJbAEM KJIay3ylie KOja je YCJIOB IMyHOBAXXHOCTH TPABHOT TOCA. 3aKOH O jJaBHOM
OENe)KHUIITBY j€ N3MEHEeH (10 paHUjeM TEKCTY CBE HCIPAaBE Cy CauMibaBaHe y OOJIUKY
JaBHOOEJIEKHUYKOT 3aIrca) ma ce Opoj ciy4yajeBa BaH TauyHO ojpeheHux y unany 82.
3aKoHa O jaBHOM O€JEeXHHUIUTBY HE MOK€ IIUPUTH. T0j apryMeHTalMju J0jAaje Ce U
paHuju ctaB (IIpakca) O CTPOTOCTH, 3aCHOBAH HCKJbYYMBO Ha JE3UYKOM TyMademy
3aKoHa (3aKoHa O 3€MJBMIIHUM KIbUTaMa), Kao M Ja Cy IMOCJe/ha 3aKOHCKA pellemha
pe3ynrat KoMnpomuca usmel)y 1se mpaBocynne npodgecuje.

CynpoTHO, TOpuUCTanulle APYror MHULUbEHa (HOTApH M MOjeUHE TI'€0/IeTCKE
ylpaBe) cmarpajy Ja YroBop O NPOMETYy HENOKPETHOCTH 3aKkjbydeH y (opmu
JaBHOOEJIEKHUYKOT 3alKca NpeCcTaB/ba BajbaHy M MOJOOHY MCHpaBy 3a yHHC IpaBa
cBojuHe. CBOj cTaB 3aCHUBA]y Ha Haueny ayToHoMmHje Bosbe (wiaH 10), wiany 69. cra
1. 300 mo kome ce "yroBopHE CTpaHe MOTY CHopa3yMeTH Ja moceOHa ¢opma Oyze
yCIIOB IYHOBAXHOCTH HUXOBOI YyroBopa', CTaBOBMMAa TEOpUje M pellemhUMa U3
YIIOPEHOT MIpaBa Mo KOMe CTpoXkHja popMa KOH3yMHpa Mamke CTPOXKH]Y GopMmy.

300r 3Hauaja 3a MpaBHY MNpakcy (YmpaBHY M CYACKY), I'pahaHcko opesbeme
BpxoBHOT KacallmoHOT' CyJia je YCBOJWJIO MPEIJIOT paau pellaBamba CIHOPHOT MPaBHOT
nutaba (wian 180. 3IIII), u ybensbuBoM BehMHOM riacoBa yCBOJUIIO TPENTIOKEHU
IIpaBHU CTaB U3 cienehux pasnora:

JaBHO OeneXHUIITBO je ciayx0a o1 jaBHOT MoBepema (WiaH 2. 3aKOHa O jaBHOM
O€JeXHUIITBY); jaBHOOENES)KHMYKE HMCIIPaBe Cy HUCIpPaBe O MpPaBHUM IIOCIOBUMA H
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M3jaBaMa KOJH Cy CacCTaBWJIM jaBHH OC€JISKHHIM (JaBHOOETEKHUYKH 3amKCH)..., Ka0 U
MOTBPJIE O YMILEHUIIAMA KOjJH Cy MOCBEIOYMIN jaBHU OCIECKHUIM (jaBHOOEICKHIUKE
noTBpae (wiaH 6)). [1o 3aK0HY jaBHOOEIS)KHUYKH 3aIMCH MPEJICTaBIba]y 00JUK MPaBHOT
1ocja M CauydmbaBajy ce: KOJ YroBopa O pacrojiararby HEMOKPETHOCTUMA IOCIOBHO
HECIIOCOOHMX JIMIIA; KOJ CIOpa3ymMa O 3aKOHCKOM H3J/Ip)KaBamy; KOJ yroBopa o
XHUIOTENX M 3aJI0’)KHUX M3jaBa aKo caJip)ke M3PUUYHUTY M3jaBy 00aBe3HOr JHUIA Ja ce Ha
OCHOBY yroBOpa Ipe JIOCTIETIOCTH 00aBe3e MOYKE CIIPOBECTH MPUHYIHO U3BpUICHE (WIaH
82). Jlpyru o0nuk (Mame cTpor y morjieay (opme) jaBHOOCICKHHUYKE ACTATHOCTH
Ipe/CcTaB/ba OBEPAaBAaE HEjaBHE HCIPaBe (COoJIaMHU3aIlMja) a HApOYUTO: YroBOpa O
IPOMETY HEMOKPETHOCTH; YroBOpa O XHWIIOTEIH;, 3aJIOKHE H3jaBe aKo HE cajpxke
U3PUYUTY H3jaBy 00aBE3HOT JIMIIA...; YrOBOpa KOjUMa C€ 3aCHHMBAjy CTBAapHE W JIMYHE
CITYy»KOEHOCTH.

W3 u3noxeHor mpousuiazu aa je GopMa jaBHOOCIECKHUIKOT 3amuca CTPOXKUja
O]l OBepaBama HEJaBHUX HCIpaBa (ColeMHHM3aIMje) ¢ 003MpOM Ha BPCTY MPABHUX
1OCJIOBA, FHHUXOB 3Hayaj M cyOjekre 3amrTute. JJOK KOX TOTBpAE HCIpaBe 3aKOH
MPOIKCYje J1a jJaBHU OEJNEeKHUK caMO MOTBphyje Ja je CTpaHKaMma Y leroBOM MPHUCYCTBY
NpoYMTaHa UCIPABA, JIa Cy OHE M3jaBHUIIC /1A j€ Ta UCTIpaBa y CBEMY H MOTIIYHO OJIroBapa
IbUXO0BOj BOJBH U A CY j€ CBOjepYYHO MOTMHCANIE, TOTIE KO/ JaBHOOENEKHUUKOT 3amuca
jaBHU OENEeXHUK Kao CTPYYHO JIMIIE O/ JaBHOT MOBEpEHma CauynmaBa TEKCT, MOTBphyje
UJICHTUTET CTpaHaka, yro3opaBa MX Ha IpaBHE IMOCIEqHIe HeBaxehux yrosopa 300r
4era je CTEIeH MoBepema Behu Hero o1 oonuHe oBepe yropopa. CTpaHke CBOjOM BOJbOM
y CKIIaJy ca Ha4yeJIoM ayTOHOMHje BOJbE MOI'Yy YrOBOPUTH y morieny dopme (kama je y
NUTalky KOHKYpEHIMja) U Bue o MuHUMYMa (popme. Tume ce He Bpehajy HU jaBHH,
HU npuBaTHU uHTepecu. Dopma HHje cama ceOu LUib. AKO ce Mpomucu y ¢Gopmu
TyMadye CHUCTEeMaTCKd W IMJBHO, jaCHO je Jla jaBHOOENE)KHWYKH 3aIHC IPEICTaBIba
UCIpaBy NOJMOOHY 3a yNHC IpaBa CBOJUHE M CaMO 300T T€ YCIOBHO pEYEHO 'MaHe',
JaBHU perucrap (karactap) He MOXe OAOAIMTH WM OJOWTH 3aXTEB 3a YIUC TpaBa
CBOjHHE.

VYcBOjeHH MpaBHM CTaB 3aCHOBAaH jeé M Ha CTaBOBMMAa TEOpHje M YIHOpeIHe
npakce.

Haume, y Teopuju mocToju carjlaCcHOCT Ja y YTOBOPHOM IpaBy MOCTOjH CJI000/1a
yroBapama Koja MojpazymeBa u ciobojaH u3Bop popme y kojoj he cTpaHke uckazaTu
carjacHOCT CBOJUX BOJbA U Jla OTpaHHUYe€ clo0ogHOr n3bopa ¢opme Mopa Aa Oyne
U3PUYUTO TPONHCAHO MM YTOBOpPEHO (y HameM MpoOiieMy 3aKOHCKHX OTpaHHYeHa U
3a0paHa Hema). CaMuUM TUM, CTpaHKe HMajy MOTIYHY cioboay na ¢opMy ydHuHE
3aXTEBHU]OM U CTpO)KI/IjOMl. Jom panwmje, mpe ponomema 300 (wran 69), npod
[TepoBuh y cBOj JOKTOpPCKO] AucepTanuju, u3mely ocranor, HaBoau: "yroBopHa ¢opma
ce MOXKE TMPEIBUAETH KaKO 3a YroBOpe KOjH Cy MO 3aKOHY HepOpMalHH, Tako W 3a
YroBOpe KOjU Cy IO 3aKOHY (opMalHU 107ajyhu 3aKOHCKO] (DOPMHU HUCIYH-EHE HEKe

apyre q)opMe"z.

VY ynopenHoMm mpaBy HNPHCYTHO j€ CTAaHOBUIITE Jja OBEpaBam€ MOTIHCA MOXE
OMTH HAJOMEIITEHO caudmaBambeM HoTapckor 3amuca (Ilaparpad 129, craB 2.
Hemauxor rpaljanckor 3aKkoHHKa).

! TIpop Mapuja Kapamuxknh Mupuh, TIpaBau ¢akynrer, BI'JI, "Yrosopra ¢opma o oryhemy

HermokpeTHocTH'", cTp. 319
2 1p CroGonan ITepopuh, PopMaHi yroBopH y rpaljaHcKoM paBy, HaydHa Kibura 1964. roauna, cTp. 82



N3noxenoj aprymeHTanuju 36or cagpxkune wiana 69. 300 y Be3u unana 10.
300, Tpeba nonatu 1a jaBHOOCIS)KHUYKH 3aIKMC UMa ' TIPEAHOCT" U MOCEOHY MOTOTHOCT
[0 YrOBOPHE CTpaHE jep MOXKe TMPEACTaBhbATH U3BPIIHY HCIPaBYy, aKO CaJlpKH
U3PUYUTY M3jaBy 00aBE3aHOT JIMIIA O TOME Jia CE Ha OCHOBY T€ HCIIPaBE MOXE paju
OCTBapema JIyroBaHe YHHHAOE IO JOCIEIOCTH 00aBe3e HEMOCPEAHO CIPOBECTH
npuHYIHO u3BpHewke (wiaH §85). CTpaHke CBaKako MOTY UMAaTH MHTEPEC Jla CIOPOBE
peme 0e3 Tpakema CyACKE 3alllTUTE MpeJ]] MAPHUYHUM CyJIO0M, KaJla UM 3aKOH
oMoryhaBa JMPEKTHO TPHHYIHO HU3BPIICHE (M3BPIIHU IOCTYNaK). YIpPaBO OBaj
MOCIIEABH PA3IOT MOXKE OUTH OTy4yjyhr MOTHUB J]a CTpaHKE YyrOBOPE CTPOKU]Y PopMy
yYroBOpa O MPOMETY HETTOKPETHOCTH.

W3 cBera M3a0XKeHOT MPOU3UIIA3H J1a CTPOXHUja GopMa KOH3YMUPA Marbe CTPOrY,
ma aKko je 3a MyHOBaXXHOCT ojnpeheHor mpasHor mocna (yroopa) mpensubera dopma
HOTapCKe OBEpEe MCIpaBa, Mmocao hie OMTH MyHOBaKAH M Kaja je 3aKJby4eH y OOJHKY
JaBHOOEIIC)KHIYKOT 3aIrca.

(IIpasnu cmae yceojen na ceonuyu I pahanckoe odemera Bpxosnoz kacayuonoe
cyoa oopoicane 25.10.2016. 2o0une)



