Ha ocHoBy unana 6. ctaB 1. YpeznOe o 3actynnuky Peny6nuke CpOuje npen
EBporickum cynom 3a Jpyncka mpasa (,,Cayx0enu rimacauk PC*, 6poj 61/06
—npeunntheH TekcT) o0jaBibyje ce, Ha CPICKOM UM EHITIECKOM Je3WKY,
[Tpecyna EBporickor cyaa 3a Jeyjcka mpasa 1o mnpeactasiu 6poj 36500/05
— Canonraju-JIpobmak nmpotus Cpbuje, koja riacu:
»CABET EBPOIIE
EBPOIICKHM CY I 3A JbY/JICKA ITPABA

JIPYTO OJIEJLEILE

HNPEIMET CAJIOHTAJU-APOBIBAK nporus CPBUJE
(IIpeocmaska 6poj 36500/05)

ITPECY A

CTPA3LVYP

13. oxTob6ap 2009. ronune

OBa mpecyna he moctatu NpaBOCHa)XKHA y OKOJHOCTUMA MpeaBuheHHM
yinaHoM 44. cras 2. KouBennuje.Moryhe cy penakropcke nmpomeHe.



Y npeamery Casionraju-/[podomak nporus Cpouje,

EBporicku cynx 3a spyzacka mpasa ([Ipyro oxesbeme) 3acenajyhu y Behy y
YHjeM Cy cacTaBy OMIIU:

Francoise Tulkens, npedceonux,

Vladimiro Zagrebelsky,

Danuté Jociené,

Dragoljub Popovic,

Andras Sajo,

Nona Tsotsoria,

Kristina Pardalos, cyouje,

u Francoise Elens-Passos, 3amenux cexpemapa Odemwerva,

nocyie Behama Ha 3aTBOPEHO] CEIHUIM onpkaHoj 22. cenrtemOpa 2009.
roauHe, u3pude cieaehy mpecymy, Koja je yCBOjeHa Ha Taj JIaH:

I[TOCTVYIIAK

1. IIpenmer je dopmupan Ha ocHOBY mpencTtaBke (0poj 36500/05), kojy
je Cyny noxnneo npotus [pxaBHe 3ajennunie Cp6uja u Lipna ['opa npema
ywiany 34. KoHBeHIMje 3a 3alITUTY JbYACKUX TMIpaBa U OCHOBHUX ci0001aa (y
nasseM TekcTy: “‘KoHBenuuja”) y TO Bpeme apkaBibaHuH JlpaBHE
3ajennunie Cpo6uja u Lpua N'opa, r. CnaBko Canontaju-/Ipodmax (y qamem
tekery: “TlogHocunan npeacraBke”), gana 11. oktobpa 2005. roguse.

2. On 3. jyna 2006. rogune, nocie [eknapamuje o HezaBucHoctu LlpHe
I'ope, Cpbuja je HCKJbyuMBa CTpaHa YTOBOpPHMILA Y IOCTYyHLMMa Ipea
Cynowm.

3. TlomHocuoma mpencraBke 3actymao je r. Y. Grozev, agBokar u3
Codwuje u tha Jb. [Nanubpk n3 XemmuHCKOT 0100pa 3a 3aMTUTY JBYACKUX
npaBa y CpbOuju, HeBlnaguHe opraHuszanuje u3 beorpaga. Bnany [IpxaBHe
3ajennunie Cpouja u Llpra Topa, a, xacuuje, Bramy CpOuje (y mamem
TeKcTy: “Brnana’) 3actymao je meH 3acTynHuk, r. C. apuh.

4. TlogHocunal, TpeAcTaBKEe je TBPAMO Ja IOCToje OpojHe TMOoBpene
IETOBUX MpaBa 3ajaMueHuX npema unany 6. ct. 1, 8 u 13. Konseniyje, xoje
Cy CBe HacTaje y KOHTEKCTY JCIMMUYHOT JINIICHA ITOCIOBHE CIIOCOOHOCTH
U HEroBUX KAacHUjUX MOKyIIaja Ja My C€ pagHa CIIOCOOHOCT BpaTH Y
MOTITYHOCTH.

5. Jana 22. maja 2008. romuue Ilpeacennuk Jlpyror onebema je
omtyuno na Biagy ob6aBectu o mpencrasuu. [Ipumemyjyhu wian 29. cras 3.
KonBenuuje, pemmo je, takohe, 1a OCHOBAHOCT MNpeJICTaBKE pa3Marpa
MCTOBPEMEHO KaJa M JOMYIITEHOCT.



YUILEHUIE

I. OKOJIHOCTH IIPEJIMETA

6. Tlommocmmar mpexacraBke je pohen 1949. romune u xxuBu y Bpbacy,
CpOuja.

7. UumeHune npeaMera, Kako Cy HX CTpaHKE JOCTaBWIIE, MOTYy Ce€
CyMHpaTH KaKo CJIEIH.

A. YBox

8. On 1973. rogunHe momHOCWiAIl MPEACTaBKE j€ MOKPEHYO, yriIaBHOM
npen ONMITHHCKUM cysioM y BpOacy, HEeKHX JB€ CTOTHHE MapHUIA IPOTHB
HErOBOI MOCJO/ABIAa M PYKOBOJACTBA, Ka0 M PA3HMX NPUBATHHUX JIHMIA U
cimyxOennka Bmane, w3HOcehm HempaBWIIHOCTH, Y3HEMHpPaBame W/WIH
6e3akome. OH je, Takolhe, mojHeo OpojHE KpUBUYHE MPUTYKOE MO MCTOM
OCHOBY.

9. IlpotuB mnocnomaBua mnogHocuoma mnpexactaBke 2003. romuHe je
MOKPEHYT CT€YajHH MOCTYIIAK, a IMOJHOCUIIAIl IPEACTABKE j€ OTITYIITEH.

10. HaBenene napuuie cy ce, MehyTuM, HacTaBuie, a HEKE Cy KacHHje
OKOHYaHE Y KOPHUCT MOJTHOCHOLA TIPEICTABKE.

b. IIpBu Kpyr KpUBMYHMX MOCTYNAKA U Apyre YHH-eHHUIE Y Be3H ca
THM

11. Tlomnocunar mpeactaBke je y jyHy 1996. roanne mpeTuo reHepaiHnom
JTUPEKTOPY CBOT TIOCIOAABIA JIOBAYKHM HOXXEM H JIAKHOM PYYHOM
rpanatoM. Ha kpajy ce, umak, HOOpOBOJbHO mpedao y oba ciydaja, a
JIIUPEKTOP j€ T0OMO MOCEKOTUHY Ha JIECHO] PYIIH.

12. TlomHocunan mOpeACTaBKE je KacHHje OMNTYXEH 3a KPUBUYHO JEJI0
yTpOXKaBama CUTYPHOCTH.

13. ¥V ToKy OBOr MOCTyIKa IOJHOCHOLIA MPEICTaBKe Cy Hperieaaia /Ba
TUMa MEJMIMHCKUX BEIITAKA.

14. TIIpsu tum Bemtaka (Menuuuucku nentap Hosu Can — MHCTUTYT 3a
NICUXHUJaTPHjy) jé HaBeO Ja je OH JyImeBHO OoyiecTaH, Ja MaTH OJ
napaHOUJHE TICHX03€, U Jla ce 300r Tora He MOXKE€ CMaTpaTH KPUBUYHO
onroBopHUM. Jlasbe, TIOMITO je 1MocTojaia CTBapHa OMACHOCT Jia TTOTHOCHIIAI
IpeJCTaBKe MOXKE IOHOBO Ja HaHece MOBpely, Ta] THUM je MPernopyduo
00aBe3HO TICUXH]aTPHU)CKO JICUCHE Y YCTAHOBH.

15. Hpyru tum Bemrtaka (KIIJ[ Oomnuna y beorpamy) je 6. HOBeMOpa
1996. roguHe yTBpAMO Ja NOJHOCHUJAL] NPEACTaBKE HMa TIpPaHUYHU
nopemehaj TUYHOCTH, ajdl HUje CMATpao Jia je OH O30MJbHO arpecuBaH H
MPENoPYYHO je 00aBE3HO IMICUXH]aTPH]jCKO JICUCHE Ha CI000IH.



16. Omnmruncku cyn y Bpbacy je 22. HoBemOpa 1996. rogune yTBpauo aa
MIOTHOCHUIIAI] IPECTaBKe HUje KPUBHYHO OATOBOPAH C 003UPOM J1a HE MOXKE
Jla ympaBjba CBOJUM HOCTYNIMMa HUTH Jla TPAaBUJIHO CXBaTH HUXOBO
3Hauyewe (BuaeTu ctaB 84 y nmassem Tekcty). OH je, MehyTHM, HAI0XHO
00aBe3HO MCUXUJAaTPHU)CKO JICUSHE MOTHOCHOLIA IPECTaBKE BaH YCTaHOBE.
17. On 22. noBemOpa 1996. romune mo 15. HoBemOpa 1998. romumne
MOJHOCHIIALL MIPEJCTABKE je€ PEJOBHO J0Ja3M0 Ha jeuewme. OBe obaBese je
ocnobohen 16. HoBemOpa 1998. rogune.

18. Tlomumumja y Bpbacy je 5. cemremOpa 2003. romuHe mo3Bana
MOJHOCHOLIA TIPEJCTaBKe Ja 1A W3jaBy Y BE3H Ca HErOBUM CTAlTHUM
IpeTHhaMa Koje je HaBOJHO yIyhnBao HCTOM T'€HEpaTHOM JIUPEKTOPY.

B. Iloctynak 3a yrBphuBame mocja10BHe CIOCOOHOCTH MOJAHOCHOLA
NpPeICTaBKe U YUH-CHUIIE Y Be3H €A THM

19. Tlomro je y Be3: ca OBHM IOCTYIKOM MPUMHO Tipeuiore OKpyKHOT
cyna y Hoom Cany u BpxoBHor cyna y beorpaay on 26. okro6pa 2001.
roguHe, omgHocHO 31. oktoOpa 2001. romuHe, koju cy Beh pasmarpamu
npuTyx0e MOoJHOCHOLA TIPECTaBKE y jeIHOM Opojy MOCeOHUX MapHUUYHUX
nocTynaka Koju cy Ounu y Toky (Buaetu cras 106. y namem TekcTy, 4. 82
u 79., Tum penocienom), OnmtuHcku cyq y Bpbacy je y maprty 2002.
roguHe npernopydro JokasHoMm LlenTpy 3a comumjamam pan, “IICP”) na
3BAHUYHO 3aTPaKM IMOKpeTame IOCTyNKa 3a YTBphUBame IOCIOBHE
CIIOCOOHOCTH ITOJHOCHOIIA TIPE/ICTABKE.

20. “ICP” je 18. mapra 2002. roauHe NpUXBaTHO OBAj MPEJIOT.

21. Omnmruacku cyn je 21. mapra 2002. romuHe yCTaHOBHO J1a je
HaBE/IEHU IOCTYINAaK THME MOKPEHYT MO CIY>KOEHO] Jy>KHOCTU U HAJI0XKHO
Jla TIOJHOCHJIAIl TPEJICTaBKe Oyne MOABPTHYT IICUXHMjaTPHjCKOM TIperieny
on crpa"e Cyacko-MeOUIMHCKOT ondopa MeaunuHckor ¢akyiarera y
Hosowm Cany. 3a To je nao cienehe objammemne:

,,C 003UpOM Ha YHILCHHILY [a je [[IOJHOCHIIAIl MPEACTaBKe]| YKIbYUEH Y MHOTE MIPaBHE
mpeaMere U Jga ce Opoj OBHX IpeaMmera ... Beoma yBehaBa, y HMHTEpecy je cyna jaa ce
pPa3sMOTPH KEroBa CIOCOOHOCT Jia OIydyje ... [Kao mto je Beh] ... ucrakao OKpyKHH Cy[T Y

Hosom Cany u Bpxosuu cyn Cpouje ...

22. OBa omjIyKa je UCTOT JaHa ypydeHa MOTHOCHOILY MPEICTaBKe.

23. ®DOopeH3NYKO-MEIUITMHCKN 000D je IMOCIIe Tora 3aKa3ao Mperiiese 3a
8. ampun 2002. rogune u 15. ampun 2002. roauHe, anu je MOAHOCHUIIAIL
MpeAcTaBKe 00Mo a Oyie mperyie/iad JOK ce He UCITyHe oapel)eHH YCIOBH.
[TonHocunanr mpenctaBke je moceOHO 3aTpaxkuo: (i) Aa Oyae yHampen
o0aBemITeH 0 UISHTHTETY BemTaka Koju he ra mpernexary; (ii) 1a Ha Kpajy
no0uje MpUINKYy Ja MPUXBAaTU WK oa0uje n3abpaHe BemTake; (iil) Aa ce



EroB Tperyie]] 00aBU y CyAHHIIM Y TMPUCYCTBY CyAHj€ KAO M jaBHOCTH; U
(1v) ma ce 11€0 Iperies CHUMa ayAH0-BU3YEIHO.

24. ®opeH3WYKO-MeTUIIMHCKU oa0op je 26. ampuna 2002. roguHe u
noHoBo 14. mapra 2003. rogune oGaBectno ONIITHHCKH CyJ Ja Cy TH
YCIIOBU HEMPUXBAT/HUBH.

25. JlBa mpyra Bemitaka, Koje je ONIITHHCKA CyT KaCHHje UMEHOBAO, OMITH
Cy UCTOT MUIILbEHA U OJOUIIN Cy aHTaKOBAE, JOK jOII JBA BEIITaKa HUCY
OWIM JOCTYITHH WJIM HHUCY OWJIM BOJAHH Ja TIOJHOCHOIA MPEICTABKE JTHIHO
nperienajy.

26. Y mehyspemeny, 20. mapta 2003. rogune, “LICP” je mmenoBao Jb.3.
Ja TIOCTyMa Kao MPUBPEMEHHU CTapaiall MOJAHOCHOLA MPEICTaBKe W Ja ra
3aCTyma y HOCTYIIUMA.

27. Tlomnocunan mpencraBke je 29. maja 2003. roauHe o6aBemITeH Aa je
npencenHuk ONIITHHCKOT CyAa TMPHUXBAaTHO Ja My C€ JO3BOJH Jla Ce
HAIpPaBH ayaAHO 3aMUC HErOBOT TICUXUjaTPHjCKOT Tperiea.

28. “LICP” je 8. HoBemOpa 2003. ronune umeHnoBao 3. [1. ma moctyma kao
HOBH MPUBPEMEHH CcTapaiall HOJHOCHOIIA MPECTaBKeE.

29. Tlomuocwian mpencraBke je 17. ¢gebOpyapa o jeaHOr oJ BemITaka
3aTpakuo 3ajaM, ¢ 003UPOM Ha HETOBY ,, TEIIKY (DMHAHCH]CKY CUTYaIHjy .
30. Tlomuocmmar mpencraBke je 19. ¢pedbpyapa 2004. ronuae obaBecTHO
ONmTHHCKH CyJ O TEMIKUM (PUHAHCH]CKUM IPOoOIeMUMa HEroBe MOPOIUIIE,
muTHpajyhu 1a je TIaBHM pas3nior 3a TO meroBa HemMoryhHoOCT ma moOwuje
HAKHAaJy y pa3HUM MapHUYHUM MOCTYTIHUMA.

31. Tlocnme HEKOIMKO POYMINTA, OAPXKAHUX 10 Kpaja jyHa 2004. romune,
KOjUMa Cy TMPHCYCTBOBAIM BEIITAlld W/WIW TOJHOCWIAIl TPEICTABKE,
Onmrurcku cyn je 28. jyna 2004. romuHe HAJIOKWO Ja OBaj APYTH Oyze
00aBe3HO TperjeaaH U CMEIITEH Y TICUXHJaTPHjCKy YCTaHOBY HajBHUIIIE TPU
Mmecena. OBe ce Cyl OCIOHHMO Ha MHUILBbEHA BEIITaka KOjU Cy N0 Taja
CaciylIaHM M Ha HECIPEMHOCT caMmor IMOJHOCHOLIa NpeacTaBKe na Oyze
MOJBPTHYT IICUXH]aTPHjCKOM TpeETyesny.

32. W momnocunan mpexacraske u 3. I1. cy momHenu xanl0y MpOTHUB OBE
OJUTyKE.

33. Oxkpyxnu cyn je 12. jyma 2004. ronuHe TOTBPUO OMIYKY TOHETY Y
IIPBOM CTEIEHY.

34. Oxkpyxnu jaBau Tyxkmian u3 Hosor Cana je 5. aBrycra 2004. roguHe
yprupao koj ONIITHHCKOT cyga jAa yOp3a moctynak, TBpachu ma je
MOJIHOCHJIAIL TIPEJICTaBKE HEAABHO IPETHO HETOBOM 0CO0JbY TeIe(POHOM.
35. OmmTuHCKK CyJ je HaKHAJHO, Y JBa MoceOHa HaBpaTa, I03Ba0
MOJHOCHOIIA TIPEJICTABKE /1a c€ JOOOPOBOJFHO Oa30BE IICHUXH]aTPH]CKOM
nperieny.

36. 3. Il ce 13. cenremOpa 2004. rogune, ogaocHo 17. cenremOpa 2004.
roause u §. oktoopa 2004. roguHe xanuo npeaceaHuKy ONIUTHHCKOT Cy/a,
npeacenHuky BpxoBHor cyma, ogHocHo “IICP”, maBomehu na je moctymak



MOKPEHYT CYNPOTHO 3aKOHY, J1a j€ MpeTepaHo IyT U Ja HETaTUBHO yTUYE Ha
MIOTHOCHOILIA TIPE/ICTABKE U FETOBY IMOPOJIUILY.

37. 3. 1L je 20. oxkro6pa 2004. rogune o6aectuo “LICP” u Onmtuncku
CyI Jia je OJUTYy4HO Ja BUIlE He OyJe MPUBPEMEHHU CTapaiall IMOJHOCHUOIA
MpeJICTaBKe.

38. “LICP” je 25. noBemOpa 2004. rogune ob6aBectno OMIITHHCKHU CYJ Ja
MOJTHOCHIIAI] TIPEJICTaBKE MOKE Ja y TIOCTYTIKY caM cebe 3acTyma.

39. Heonpehenor maryma ONIITHHCKK CyA j€ HAIOXHO TOJMUIMJH Ja
MOJIHOCHONIA TMPEACTAaBKe JHIIN cl000Je M CMECTH Tra y TNCUXUjaTPH]CKy
YCTaHOBY pajfl TOCMAaTpPaba.

40. Tlomnocuman mpexacraBke ce 7. nenemoOpa 2004. roguHe carjacuo aa
Oyzne mpersienan y mpocropujama MHCTHTYTa 32 TICUXUjATPH]y KIHHHYKOT
nentpa y HoBom Camy. Ha meroB 3axrTeB, Cyauja Haale)XaH 3a HETOB
MPEMET je TPUCYCTBOBAO MPETIIEY.

41. HHctuTyT 32 ncuxujatpujy KiauHWYKor 1eHtpa y HoBom Cany je 24.
neremOpa 2004. roauHe 3aKJbY4YHO Ja TOJHOCHWIIAI] TPEICTaBKE MAaTH O]l
napaHoje mapHuuewa (paranoia querulans) W TPENOPYYHO OTPaHUYCHE
ETOBE MOCITIOBHE criocoOHocTH. Bemranu cy noacerwnm, u3mel)y ocrasor,
Ha OpojHE TMOKpPEeHyTe MapHHUIIE M TOJHECKE IOAHOCHOLA TPEICTABKE,
KPUBHYHH TTOCTYIAK KOjH je MPOTHB 1era MokpeHyT 1996. ronune, HaBoIHE
npeTwe u3 aprycra 2004. rogrHe U AyT HacTao 300T CyACKUX TPOIIKOBA.

42. [TIlpencenmaBajyhu cyaumja, B. J., je 16. genemOpa 2004. romune
3aTpakuo Ja ce U3y3Me U3 OBOT IpeaMeTa, MPUMETHUBIIH /1A je HEMPEKHUIHO
OMO W3II0KEH TPUTHCKY O]l CTpaHe IOJHOCHOIA MpeAcTaBKe. Bprmai
Iy’)KHOCTH TpeaceqHuka ONmITUHCKOT cyda je, mehytum, 27. nenemOpa
2004. ronuae 0a0MO OBaj 3aXTEB.

43. 'V oaroopy Ha mperxoaHu npemitor OnmruHckor cynaa, “IICP” je 12.
¢debdpyapa 2005. ronune nmeHoao M. I'. ma Oyae mpuUBpeMEHH crapajail
MOJIHOCHOLIA TIPEJICTaBKE U J1a T'a 3acTylna y MOCTyNIMMA.

44. Tlognocunan npexacraBke je 20. jamyapa 2005. roamne oGaBecTHO
OnmTHHCKH CyJ O CBOjo] MOpoau4HOj cutyanuju. OH je omucao CBOj
CTAJIHA CyKOO ca >XeHOM 300r TOora IITO HAaBOJHO HE Jaje IOMPUHOC
MOpOaUYHOM OyrieTy, MehycoOHe mpeTHhe U HEHO MUIBEHE J1a CBU
npoOJIeMH POUCTUYY U3 BETOBOT ,,cTaTyca™.

45. TlomHocunal mpeicTaBKe j€ KacHHWje a0 MHCAHO OBJIAINEHE CBOM
cyceny, C. H. na ra 3actyna npex Onmrunckum cynom. C. H. je mponucHo
JIOCTaBUO CBOj OBIamheme M CXOMHO TOME j& TO3BaH Jia TPUCYCTBYje
cnenehem pouninry.

46. Pouwmmre 3akazano 3a 7. ¢gebpyap 2005. rogumHe je OIOKEHO, HA
3aXTeB IMOJHOCHOLA MpEACTaBKe, a cienche pounmre je 3aka3aHo 3a 22.
bebpyap 2005. roaune.

47. Pounmre je ogpxano 22. ¢pedbpyapa 2005. rogune a npenceaaBao My
je npyru cyauja. [logHocwian npencraBke HUje OWO MpucyTaH, jep je Beh
Ouo cMmemrTeH y HpUTBOp 10 cyhema y OKBUpPY MOCEOHOT KPHUBHYHOT



npeaMeTa NpoTUB Wera (BuieTu ctaB 53. y masbeM Tekcty). IIpencraBHuK
nonHocwona mnpexacraBke, C. H., je momao Ha pouwinTe, aju My HHjC
JomymTeHo na yhe y cynnuny. IlonHocuona mpeacraBke je ymMecTo Tora
3actynasia M. I'., npaBauna 3amociena y “IICP” koja je nmMeHoBaHa ja ra
3actyna. M3riena na ce mopHocuial nmpeacTaBke HUje HUKaaa cycpeo ca M.
I'. 1 na He 3Ha 32 BEHO UMEHOBAKE.

48. Tlocne pouniurta, ONIITHHCKY CYJ j€ UCTOT JaHa JIOHEO OJUTYKY Ja ce
MIOTHOCHJIAIL TIPE/ICTABKE JCTMMUYHO JIMIIN TOCIOBHE criocobHocTH. OH je
JlaJjbeé HaBeo Ja Cce€ OrpaHHYaBa HEroBa IIOCIOBHA CHOCOOHOCT 3a
YYECTBOBAE y MPABHUM pajibaMa, OTyYHBAEmEe O COICTBEHOM JICUCHY U
pacriosiaratse BehuM HOBUaHMM cpencTBUMA. OMNIITHHCKH CYJ CE€ OCIIOHHO
Ha u3BemTaj MHcTuTyTa 32 meuxujarpujy u3 Hosor Cana m moacetno Ha
u3BelITaje BelTaka npunpembeHe 1996. rogune. OH je Ha Kpajy HaBeo Ja
HeMa rmotpede Ja ce MOAHOCHIIAI] MPEICTaBKe JIMYHO Caciylia MOMTO TO, Ha
OCHOBY JIOCTYIHHX ICHXHUjaTPUjCKUX J10Ka3a, HUje LEIUCXOAHO y CMHCITY
yiaHa 36. craB 2 3akoHa O BaHmapHU4YHOM noctynky (3BII, Bumeru cras
101. y nasbeM Tekcty). Y cnucy mpeamera He MOCTOjU JIoKa3 KOjU yKasyje
na je M. I'. ociopuo oBy OJJTYKYy WJIM W3BEIITaj KOjU je mao MHCTHUTYT 3a
ncuxujatpujy u3z Hosor Cana.

49. Tlomaocwman mpencraBke je 24. mapra 2005. roauHe yII0XKHO Kajoy,
TBpaehu: (i) na je mocTymak MOKpeHyT He3akoHuTo; (i) ma je ,,“LICP”
MMEHOBAO JHIle Koje he ra 3acTyma 0e3 HmeroBor 3Hama; (iil) 1a JIuiry Koje je
OH OBJIACTHO HUj€ 03BOJHEHO Ja Ta 3acTymna; u (iv) Ja je JMYHO UCKIbYUEH
ca pOYMINTA NMPHIUKOM pa3MaTpama BEroBe MOCIOBHE CIIOCOOHOCTH.

50. Oxkpyxnu cyn y Hosom Cany je 12. mapta 2005. roguHe moTBpIUO
OJUTYKY JTOHETY y IIPBOM CTEIICHY.

51. Tlomnocwmam mnpencraBke je 31. mapra 2005. romumHe YII0XKHO
peBu3njy BpxoBHOM cyay, ocnamajyhu ce Ha ucte aprymente. OH ce ajbe
KaJIMO Ha METOJIE U 3aKJbyUKe Iperiesa.

52. BpxoBuu cyz je 28. debpyapa 2006. ronuHe TOHEO OJUTYKY MPOTHUB
MOJJHOCHOLIA TIPE/ICTaBKE.

I'. Apyru Kpyr KpMBHYHOT MOCTYIIKA

53. Tlommmumja je 9. d¢ebpyapa 2005. rommne smmunaa ciaoboje
MOJJHOCHOLIA TPE/ICTABKE M OH j€ ONTYKEH 3a KPUBUYHO JIEJIO YrpoXKaBarmba
curypaoctu. OBa onrtyx0a je 3aCHOBaHa Ha MPUTY)Oama Koje Cy MOJTHEIN
B. J., cynuja xoju je BOAMO MapHUYHU MOCTYIHAaK IMOJAHOCHOIA MPEJICTABKE,
npenceaHuk ONIITHHCKOT cyaa 'y BpOacy u HeKonuKo Apyrux nojeauHara.
54. TlomHocuoma MpeICcTaBKe je MCTOr JaHa WCIHUTA0 HCTPAXKHHU CyAHja
OmnmtuHCKOT cyna 'y Bpoacy koju My je oapeano mpuTBop.

55. HWctpaxnu cynuja je 14. pedbpyapa 2005. ronuHe MOKPEHYO 3BaHUYHY
CYJCKYy HCTpary NpOTHB MOJHOCHOIIA TpeactaBke, a 23. mapra 2005.



rOAMHE je HaJI0XMO Ja TMOAHOCHJIALl IMpeACTaBKe OyJie MOABPIHYT
TMICHIXHUjaTPHjCKOM TIperyiey.

56. Tum memunuHckux crpyumaka u3 KIIJI Gomuune y beorpamy je
MOJTHEO M3BEIITaj. Y M3BEMITajy ce, m3Mmely ocraior, 3akipydyje cienehe:

,»EBUJGHTHO je Ja je y TPeHyTKy Kajia je ... [MOJHOCHJIAll MpEeICTaBKEe HABOIHO
M3BPIINO MPEIMETHO KPUBUYHO JIENO0] ... IMAo M300JMUeHe uaeje ... [0] ... Cyay... [Kao u o]
... CyIMjaMa ¥ JPYTHM ... [JbyaUMa] ... YKJBYYCHUM Y MOCTYMaK ... y3umajyhu y o03up ...
JIUYHOCT ... [[TOHOCHOLIA MPEJCTaBKe]| U HeEeroB ... mopemehaj ... Haga3uMo Ja je Herona
MOCJIOBHA CLIOCOOHOCT J1a CXBAaTH BKHOCT CBOJHMX TOCTYIAKa U Ja BUMa yIpaBiba 3HATHO
CMamCHA ... [aH ce He UCKibyuyje] ...

57. Tlomnocwial nmpeacTaBke je 9. Maja MyIITeH U3 IPUTBOPA.

58. HWctpaxuu cymamja je 25. maja 2005. rogumHe HCIOUTAO jEAHOT O]
YJIaHOBa HABEJECHOT THMa MEIUIIMHCKUX BEIITaka Kako OM ce pa3jacHUIIU
IbUXOBH AaKTYeITHU 3aKJ/bYUlld y CBETNIy HEYCKIal)eHOCTH ca HHUXOBHM
nu3BemTajeM u3 1996. roqune. Taj BemrTak je o6jacHuo, u3mel)y ocrasor, 1a
MOJHOCHIIALL MIPEJICTaBKE MaTH O] TPaHUYHOr nopemehaja TMUHOCTH, Aa Taj
nopemehaj, kao TakaB, HHUje AYyIIEBHO O0OJbeHE, Beh na ra, Takohe,
KapaKTepHIly TTOBpEMEHe TICUXOTUYHE eMU30/Ie Kaja ce CTame MOJHOCHOIIA
MpEICTaBKE MOXE CMaTpaTH TMPUBPEMEHHM JYIIEBHUM O00OJbEHEM.
Omnyuyjyhu ¢daktop je moceOHa cuTyaldja ca KOjOM C€ TOJHOCHIIAI]
MpeJICTaBKe CyoyaBa M HEroBa peakiiyja Ha UCTy. Y Be3U ca peJeBaHTHUM
ynmbeHunama, 1996. ronuHe ce ca MpaBOM cMmaTpalio Ja MOJAHOCHIIALL
MpeJICTaBKE HHUje KPUBUYHO OJIFOBOPAH, MPU YEMYy C€ HEroBa KpUBHUYHA
onrosopHocT 2004. roarHe HUjE MOTJIA TIOTITYHO UCKIJBYUYHUTH.

59. Oxkpyxnu cyn y Hoom Camy je 12. cemrembpa 2005. romuHe
ONTyYno Ja TocTymak Tpeba HacrtaBuTh mpen OMNIITHHCKUM CYIOM Yy
baukoj [Tananu. OH je 3aK/by4HO /1a j€ TO HEOMXOAHO jep Cy CBE HAaBOJIHE
XKPTBE Y IpeaMeTy 3anociieHe y OnmruHckoM cyny y Bpbacy.

60. Ommruncku cyn y baukoj [Mananmu je 16. maja 2006. roguHe yTBpIUO
Jla je TIOTHOCHJIAI] IPEICTaBKe KPUB U OCYIMO Ta HA Ka3HY 3aTBOpA O] IIEeCT
Mecely, YCIOBHO Ha mepuoj on Tpu roaune. Cyn je mpuUMeTHo Aa je
MOJHOCHIIAI] MpeAcTaBke Beh OO JHINEeH MOCIOBHE CIOCOOHOCTH, alld Ce
OCJIOHHO Ha MHIILJbEHE 3aTBOpcke OomHuile u3 beorpama y Besum ca
HErOBOM KPUBUYHOM OJIrOBOPHOIINY.

61. AnBokaT mogHOCHOIA MPEACTABKE, a U CaM IMOJHOCUJIALL MPEICTABKE,
mn4aHo, cy 30. maja 2006. rogune, onHocHO 31. Maja 2006. TOAMHE YIIOKIITN
xanody OxpyxxHom cyny y HoBom Canmy. OGe xanbe cy, meh)yTum, Ha Kpajy
ondujeHe.



A. Tloxymaj mnospahaja mnocjoBHe CIHOCOGHOCTH TOJHOCHOLA
NpeCcTaBKe U Ipyre pejleBaHTHE YHH>EHHIIE

62. Tlomnocunan npencrtaBke je 7. jyna 2005. roauHe MOJHEO MPEIJIOT
OnmrtuHckoM cyay y Bpbacy 3a moBpahaj mocioBHEe CHOCOOHOCTH.
CryxOenuk je, mehyTum, 01010 Ja IPUMHU OBaj MpeAsIor, no3uBajyhu ce Ha
WHTEPHU HAJIOT MoTIpeacennnka cyga on 31. maja 2005. roguHe Ha OCHOBY
KOT C€ HEe CMe MPUMHUTH HHjeJlaH MOIHECaK MOJHOCUOLIA MTPEICTaBKe 10K OH
He J100mje cTapaora.

63. “LICP” je 13. jyna 2005. roqune umenoao M.C., cuHa mogHocuoLa
npeJcTaBKe, 3a BeroBor crapaomna. Llenrap je HaBeo na 6u M.C. mopao ma
npubaBU HUXOBY CArIaCHOCT 3a MPEeAy3UMame ,,0TPAaHHYCHUX PATmBU’ y
MMe€ MTOTHOCHOIIA TIPEICTABKE.

64. W.C. je 23. jyna 2005. roguae nogneo npepior ONIITHHCKOM CYyIy
Tpaxxehn mnoBpahaj mocioBHE CHOCOOHOCTH TOIHOCHOIA TPEACTaBKE Yy
normnyHoctu (211 6/05).

65. M.C. je 25. aprycra 2005. roguHe TOAHEO jOII jeAaH TOJHECAK
OnmtuHCKOM cyny ca uctuMm muibem (211 8/05).

66. “LICP” je 12. cenrembpa 2005. roguHe o6aBecTro OMIITHHCKH CY]T 1a
OBaj Mpeior Hehe MmoApKaTH.

67. Cyn je 23. centemOpa 2005. ronuHe oxbamnmo mpemior ox 23. jyHa
2005. roguHe, 00jacCHUBINHU J1a, TOWITO He mocToju carnacHoct “LICP”, U.C.
HeMa OCHOB Ja nokpehe mpeamerHu noctynak. ONIITUHCKHU CYJ j€ UCTOT
naHa onbauuo u mpeanor ox 25. asrycra 2005. roaune, HaBoxehu na je
npesior oBe BpcTe Beh moaHer.

68. M.C. ce xanumo Ha o0e otyke, anu je OkpyxHu cyn y HoBom Cany
25. janyapa 2006. romuHe MOTBPAMO OMIYKY KOja je JIOHETa Yy TpPEAMETY
opoj 2I16/05. On je wucror maHa, mehyTum, YKMHYO OJUIyKY JOHETY Y
npenmetry Opoj 211 8/05, maBomehu na momHecak JOCTaBJbeH 25. aBrycra
2005. roguHe HHje MOCEOHO TUTamke Beh caMo MoaaTHa Mosida y3 TMpBU
IPeJIOT.

69. Ilognocwmamn mpeacraske je 30. mapta 2006. ronuHe TOIHEO MPEJIOT
“LICP”, Tpaxkxehu moKpeTame CyJCKOI TMOCTyIKa paau noBpahaja merose
MOCJIOBHE CTIOCOOHOCTH Y MOTIYHOCTH.

70. “LICP” je 20. anmpuna 2006. roguHe oa6anno oBaj 3axTeB, HaBojehH
Jla je TOCJIOBHA CIIOCOOHOCT TMOJHOCHOIA TMPEACTaBKE OrpaHUYeHa 300T
yera npeiore He MOXke 1a MOJHOCH JIMYHO.

71. Tlomnocwman mpeacraBke je 28. ampuna 2006. ToguHE MPOTUB OBE
oJUTyKe yloxkuo >kanoy, npeko “LICP”. XKanba je ynyhena [lokpajunckom
CeKpeTapujaTy 3a 3/[paBCTBO U COIHjaTHY TTOJIUTUKY.

72. “LCP” je 5. jyna 2006. ronune onmbarmio oBy xan0y, HaBoaehu ma
MMOHOCHJIAIT TIPEICTABKE HUjE OBJAITNEH J1a je TOTIHECE.



73. W.C. je 8. jyna 2006. roguHe mojaHeo HOBM Mpeior ONIITHHCKOM
cyny (2IT 4/06) 3a moBpahaj TOCIOBHE CIIOCOOHOCTH TIOJHOCHOIA
npencraBke. Mctor nana je mogHeo u uaeHtudad npeasnor “LICP”.

74. “LCP” je 10. jyna 2006. roguHe HaBeo, u3mel)y ocrasor, aa je, kKao
JIe0 TIOHOBHOI' pa3MaTrpama cTaTyca IMOJHOCHOLIA MpPEJCTaBKe, OH OCTao
CKJIOH BOleYy IMapHWIIA, a jeJuHa pa3JiiKa je Yy TOME IITO CajJa HEroBe
nogHecke nornucyje M.C. Tum “LICP” cy 4MHMIM NCHUXOJIOT, NPAaBHUK U
COIIMjaJTHU PATHUK.

75. Tlomnocunar mpeactaBke je moHoBo 14. jyna 2006. roauHe yJI0KHO
)kanoy mpotuB omnyke “LICP” ox 20. anpuna 2006. roawsHe, oBOT MyTa
nupekTHO [TokpajuHCKOM cexperapujaTy.

76. W. C. je 19. jyna nmpummo nommc ox IlokpajuHCKOT cekperapujara
KOjUM ra obaBelITaBa Ja cBoje mpeuiore Tpeda aa ynyhyje “LICP”.

77. “LCP” je 3. okrodpa 2007. roguHe y MM TOJHOCHOIA MPEICTABKE
MIOJTHEO 3aXTEB 32 MHBAJIUJICKY IEH3H]Y.

78. “LICP” je 21. moBemOpa 2007. romamue, usmely ocrayior, MOTBPIUO
cBoje craBoBe on 10. jyna 2006. roaune.

79. Omnmruacku cyn je 19. gememOpa 2007. roguHe TOHEO OMIYKY Aa
3IpYXKU TMOCTynke y mpenmeruma Op. 2IT 8/05 u 2I1 4/06, nma je 20.
nerem6pa 2007. roguae mo3zeao “LICP” ma n3Hece cBOje MHUIIJBEHE O TOME
qa M Tpeba MOKPEHYTHM IIOCTyNmak 3a IMoBpahaj IyHe TOCIOBHE
CIIOCOOHOCTH TTOTHOCHOIIA TTPEICTABKE.

80. “LICP” je 25. nenemOpa 2007. roguHe HaBeO J1a HE MOCTOj€ Pa3Io3U
na ce To yuymHH, na je OmmruHcku cyn 26. menemOpa 2007. romune
01621110 MPEeIMETHU TPEAJIOT.

81. “LICP” je 18. mapra 2008. ronune umenoBao T.M. 3a HOBOT cTapaoma
MOJJHOCHOLIA TIPE/ICTaBKE.

82. Tlomnocwmian mpeAcTaBKe je KAacHHUje jKeleo Ja y3Mme 3ajaMm Jga Ou
Kynmuo HOB ayromoOui, amu je T.M. ombuo nma moCTynmH IO HErOoBOM
zaxteBy. “LICP” je 3atrum ummenoBao M.C. 3a mpuBpeMeHOT cTrapaola
IOJJHOCHOLA TIPE/ICTABKE CAMO 110 OBOM IUTABY .

83. “LICP” je 11. aBrycra 2008. romune ocnobomano T. M. oGaBese na
Oyze crapanal NOJHOCHOLA MPEACTaBKE U Ha TO MECTO IIOHOBO UMEHOBAO
H. C.



II. PEJIEBAHTHO JJOMARE ITPABO

A. OCHOBHH KpHBHYHHM 3aKOH (o0jaB/beH y ,,Ciy:KO0€HOM JHCTY
Coumjamuctuuke PeneparuBHe Pemyosamke JyrociaaBuje” — Cu.
auct COPJ — op. 44/76, 46/77, 34/84, 37/84, 74/87, 57/89, 3/90,
38/90, 45/90 u 54/90, ,,Cayxoenom saucty Case3ne PemyOumke
Jyrocaasuje* — Ca. auct CPJ — op. 35/92, 16/93, 31/93, 37/93,
24/94 u 61/01 kao m y ,CayxbeHoMm riacHuKy PemyOiauke
Cpomnje* — Ca. I'macauk PC — 6poj 39/03)

84. PeneBanTHe onpende unaHa 12. rmace Kako Cleau:

»(1) Huje[6mo] ypauyHJbHMB y4YMHMIAIl KOJU y BpeMe H3BpPIICHA KPUBUYHOT Jela HHje
MOrao CXBAaTUTH 3Hayaj CBOT JIeJia WIM HUje MOTao yINpaBJbaTH CBOJUM IOCTYIIMMA YCIIE/
TpajHEe WIIM MPHUBpPEMEHE JAylIeBHE OO0JIECTH, NPUBpPEMEHE AylleBHE nopeMeheHoCTH Win
3a0CTaJIor JIyILIEBHOT pasBoja...

(2) YumHunan ... 4mja je CIOCOOHOCT Ja CXBAaTH 3HAYaj CBOT Jieja WJIH CIHOCOOHOCT Ja
yIpaBJba CBOjUM IMOCTYIIIUMA Omiia OMTHO CMarmCHA YCIIe]] HEKOT CTama M3 cTaBa 1. oBOT
YyjaHa ... MOXe ce OJlayke Ka3HUTH ...

b. 3akon o Opaky u mnopoaMyHMM ogHOcuMa (o0jaB/beH Yy
»Ciry:k0enom raacauky PC*, op. 22/80, 11/88, 22/93, 25/93, 35/94,
46/95 u 29/01)

85. Uman 15. je mpenBubhao ma ca 18 roguHa crapocTd cBa JUIA CTUYY
MyHY MOCJIOBHY CIIOCOOHOCT.

86. Umnan 274. craB 2. je mpeasubhao na cy myHOJETHa JMIa Koja, 300r
IylieBHE O0JIeCTH WM ,,3a0CTaJIOr pa3Boja’, OWTHE 370ynoTpede wim
,»CTapoCHE HEMOhH“, WM HEKOr CIMYHOT pa3jiora, Yrpo’kaBajy CBoOja
COIICTBEHA TIpaBa W WHTEpECE WM MpaBa M MHTEpECEe APYTUX, NEIUMUYHO
JIMILIEHA MTOCJIOBHE CIIOCOOHOCTH.

B. llopoanynu 3akoH (00jaBibeH y ,,Ciayxbenom riaacauky PC*, 6poj
18/05)

87. Unan 12. craB 1. mpensuba, m3mely ocranor, Ja MOCIOBE 3aIlTHTE
MOPOJMIIe TOMONK MOPOJMIIM U CTapaTesbCTBa BPIIM OpPIraH CTapaTesbCTBa,
1j. Hagexan “TICP”.

88. Uman 64. ct. 1, 2 u 3. npeasubajy na nere ucnon 14 roquHa Moxe 1a
OyJle yKJbYUYEHO Y TIpaBHE MOCIOBE MaEr 3Havyaja Wik OHE KOje HE TOoBJIaue
3a co0oM Impey3umame Hekux obases3a. llere y3pacta m3melhy 14 u 18
roauHa, MehyTum, MOXKe Ja Mpeay3uMa CBEe MpaBHE MOCIOBE, YaK U ca
MPETXOHOM WM HaKHAJIHOM carjacHomhy I eroBUx pOAWTEsba, WU
carjmacHolrhy opraHa cTapaTe/bCcTBa Yy Be3W ca MOCEOHO BPEIHOM
UMOBHUHOM. Jlete on 15 rogmHa MoXe /a caMOCTaJIHO Mpeay3uMa IMpaBHE



IIOCJIOBE Y BE3M Ca YIPaBJbAlkbeM M paclojiarambeM 3apajioM WIH Jpyrom
MMOBHHOM KOja je CTeueHa PaJioM.

89. UmanoBu 124, 125. craB 3. u 137. npensubajy na nere 06e3
poauTesbcke Opure, Kao ¥ IYHOJETHO JIMIE JIMIIEHO TIOCIOBHE
crocoOHocTH, HMMajy oOe3beheHor crapaoma. Crapaouna UMeHyje Opras
CTapaTeJbCTBA, a OH CBOI INTHhEHWKA 3acTyna Ha WCTH HAYWH Ha KOjH
poauTesh 3acTyna JeTe. Y3 MPEeTXOAHY CarjacHOCT OpraHa CTapaTesbCTBa,
cTapanan, u3Mely ocTajmor, MOKe Ja JIOHECe OIYyKy O Npeay3uMamby
MEIULMHCKUX 3aXBaTa KOju cy NOTpeOHM ITUNEHUKY, 1A CarJlacHOCT 3a CBE
npaBHE TMOCIIOBe Koje mTuheHuk ox 14 winm BuIIe TOAWHA TpEay3Me H
npeay3uMa cBe MpaBHE MOCIOBE HEOMXOHE 3a yNpaBJbamkbe U paclojarame
npuxoanmMa koje mruheruk miahu ox 15 roauna ctuye.

90. UYnan 139. mpensubha na mMoOBMHOM MITHhEHWKa KOja HHUje CTEYCHA
HBETOBUM PaJIOM ympaBiba crapainain. Crapajialil je caMOoCTajlaH y BE3u ca
,»PEIOBHUM YIIPABJbabEM OBOM MMOBHHOM, ajJH JOJATHE Paambe MOXE Ja
npeay3Me camo y3 MPETXOAHY CarJlaCHOCT OpraHa CTapaTesbCTBa.

91. UYnam 140. ct. 1 u 2. mpensubajy ma crapanan, 0e3 MNpeTXOAHE
CarjJacHOCTH OpraHa CTaparejbCTBa, MOXKE paclojaraTd HMOBHHOM
mtuheHnKa Koja Hije CTeYeHa lerOBUM PaioM.

92. Unam 147. mpeasubha ma TyHOJETHO JIMIE MOXKE OWTH JIMIICHO
MOCJIOBHE CIIOCOOHOCTH y MOTIYHOCTH WM JETUMHYHO aKo, 300r OoyiecTH
WM mpobiieMa y pas3Bojy, yrpokaBa CBOja IpaBa M WHTEpECe W HWHTepece
npyrux. [TocmoBHa ctocoOHOCT nUIa KOje jy je AeTUMHUYHO JIUIIEHO j€ UCTa
Ka0 TOCJIOBHA CIIOCOOHOCT MasojeTHUKa y3pacTta usmely 14 u 18 roguna.
Cynckom olutyKy ce ozpelyjy IMpaBHHU MOCIOBH KOj€ JIMLE Yy NMUTaby MOXE
CaMOCTAJTHO TIPEY3€ETH.

93. Uman 132. craB 1 mpeauha ga oprad crapaTe/bCTBa MOXKE, Takohe,
aKo je HeONXO/HO, UMEHOBATH NMPUBPEMEHOT CTApaolla pay 3allTUTE MIPaBa
W uHTepeca mruheHuka.

94. Unam 148. mpenBuha Aa TOCIOBHY CHOCOOHOCT MITMhEHMKA MOXE
NOBPAaTUTU HAAJEKaH CyJ IOIITO IMPECcCTaHy Ja IO0CTOje pa3io3u 3a
JMIIABa-€ MOCJIOBHE CIIOCOOHOCTH.

95. TlopomuuHu 3aKoH je cTynmuo Ha cHary 1. jyma 2005. rogune, yume je
3akoH 0 OpaKy W MOPOAMIIM CTaBJbEH BaH CHare.

I'. 3akoH 0 BaHmapHU4YHOM HOCTYNKY (o0jaB/beH Yy ,,Ciy:xOeHOM
raacauky PC%, op. 25/82, 48/88, 46/95 u 18/05)

96. UmanoBu 31 — 44. nmpensubajy AeTajbe y BE3HM ca IOCTYIKOM 3a
NOTIYHO WM JCTUMHYHO JIUIIABAHKE MOCIOBHE CIOCOOHOCTH KAa0 U HEHO
Moryhe KacHHje 0OHaBJbAE.

97. Unan 31. craB 1. nocebHo mpensula 1a ce MyHOJETHO JIHIE MOTITYHO
WIN JCTUMHYHO JIMIIABa TOCIOBHE CIIOCOOHOCTH y 3aBUCHOCTH O CTENeHA



CIIOCOOHOCTH Jla CaMOCTAJIHO OpHHE O CBOjUM IMpaBHMMa M HWHTEpPECUMA, H
TI0JT YCJIOBOM JIa 33 TO TIOCTOj€ TIPaBHU OCHOB.

98. Unan 32. mpensuba Aa moctynak Moke MOKPEHYTH HaJAJIekKaH Cy[ IO
CIIy’)k0€HOj Ty>KHOCTH, OpraH CTapaTesbCcTBa, OpadyHU [pyT, JAETe WIIH
poauTesh WA y MUTamy, WIK BberoBa Oaka W jaena, Opaha, cectpe, wiu
YHYIIM, aKo kuBe ca muM. [locTynak Moxe, Takohe, OKpeHyTH U JIHIE Y
MUTakY, aKo je Y CTakYy J1a CXBaTH BAXKHOCT TAKBOT MPEJIOTa.

99. UYnam 33. craB 2. mpeaBuha ga ce Mpemior MOXKE IOAHETH Y3
HEOMXOIHO OBJaIhemke ako OpraH cTapaTesbCTBa HE TOKPEHE MOCTYMAK.
100. Yman 35. mpenBubha ga cya JOHOCH OJJIYKY HAKOH OJIp>KaHOT
pounmita. Cyn Ha TO POYMILNTE MO3MBA JIMIIE MPOTHUB KOra c€ MOCTyMaK
BOJIM, TIPEACTaBHUKA OpraHa CTapaTeJbCTBA, CTapaolla JIMa O KOMe je ped
WIM TIPUBPEMEHOT TMpPEICTaBHUKA, Ka0 M IUIE KOje j€ TMPEeIONKUIO0
NOKpeTame mocrynka. Ha pounmry cyamja caciyimaBa JUIe TPOTUB KOTa
ce TMOCTyMmaK BOAU. AKO c€ TO JIMIIE Hala3d y MEAMIIMHCKO] yCTaHOBH,
caciymame ce 00aBJba y TOj yCTaHOBH.

101. Ynan 36. craB 1. mpenBuba na cyn ,,JJUUHO caciaylnaBa“ JUIE MPOTUB
Kora ce Boau nocrynak. [Ipema unany 36. craB 2. cyn ce, Me)yTuMm, MOXKe
ocnoboautu obaBe3e caciylama ako O OHO OMIJIO HITETHO 3a 3paBJbe TOT
JWIla WIA aKo je caciyllame Hemoryhe 300r QymeBHOT WM (U3WYKOT
CTama TOT JIHIIA.

102. Ynan 37. npeasuba, usmely ocranor, na cyn, Takohe, caciymasa u
CBa JipyTa JIMiia Koja MOTy Jia 1ajy pejeBaHTHe uHdopMalje.

103. YUnman 38. mpensuba, usmel)y ocranor, ga JmauIe MNPOTHB Kora
CEeMNoCTyTKa BOJU nperienajy HajMambe 1Ba neKapa
oJaroBapajyhecrenujarHoCTH Koja /1ajy CBOje MUIILJBEHE Y BE3H Ca HETOBUM
MEHTaJTHUM CTamkeM. AKO je 300T Tora HEONMXOJHO M aKo TO He Ou Omio
IITETHO TIO FHETOBO 31paBJbe, HAIJICKHU CyJ MMa TPaBO Ja HATOKH
CMEIIITA] JINIIAa TPOTUB KOTa C€ MOCTYMaK BOJU y TICUXUJaTPHJCKy YCTaHOBY
y MepHOAY O] HajBUIIIE TPU Mecela.

104. Ynan 42. npensubha na cyn Bpaha myHy MOCJIOBHY CIIOCOOHOCT, OHIIO
Ha OCHOBY NPEJUIOra OpraHa CTapaTesbCTBA WM MO CIyXOEHO] Ty>KHOCTH,
KaJla pa3jio3u 3a OJly3UMare MOCIOBHE CIIOCOOHOCTH IPECTaHy Ja MocToje.
CBU OHM KOjU MMajy MpaBO Ja MOJHECY IpeUIor 3a JIMIICHE MOCIOBHE
CITOCOOHOCTH MOTY, TaKkohe, TOJHETH U MPEIOT 3a leHO Bpahame.

105. Haj3an, unman 43. HaBoaM Ja ce oapende y Be3u ca JHIIaBambeM
MOCJIOBHE CIIOCOOHOCTH TPHUMEWY]Y, mutatis mutandis, y TIOCTyNIHuMa y
BE3MU Ca leHUM BpahameMm.



. 3akoH 0 mapHU4YHOM NOCTYNKY (00jaB/beH y ,,Ciay:k0eHOM JHCTY
CoPJ«, op. 4/77, 36/77, 6/80, 36/80, 43/82, 72/82, 69/82, 58/84,
74/87, 57/89, 20/90, 27/90 u 35/91 kao u y ,,Ciy:k0eHOM JINCTY
CPJ%, op. 27/92, 31/93, 24/94, 12/98, 15/98 u 3/02)

106. PenaBantHe oapende oBor uiaHa npeasuhajy cienehe:

Ynan 79.
,»CTpaHka Koja MMa IMyHYy MapHUYHY CIIOCOOHOCT MOXKE JMYHO MPEIy3HMMAaTH CBE
paame y HOCTyIIuMa (TapHUYHa CIOCOOHOCT).

[IyHoNeTHO JHIe YHja je MapHHYHA CIIOCOOHOCT ACIUMUYHO OrPaHHYCHA ... [MOXe 1a
3acTymna] ... y rpaHuiiaMa cBoje [rmocrojehe] mocnoBHe cnocoOHOCTH.

Unan 82.
,»Y TOKY IIETIOT MOCTyNKa [mapHUYHH] cyd he mo ciryk0eHOj TyKHOCTH IMMa3UTH [a JIN
JIMLIE KOj€ Ce MOjaBJbyje Kao CTpaHKa MOXKe [3anpaBo] OMTH CTpaHKa y MOCTYIKY U Ja JIH je
MapHUYHO CIIOCOOHO ...

III. PEJIEBAHTHA MEBYHAPOJHA JJIOKYMEHTA

107. Komuter munuctapa CaBera EBpome je 23. ¢pebpyapa 1999. rogune
ycBOjuO ,,Hadena y Be3u ca MpaBHOM 3aIITUTOM HECIIOCOOHUX OAPACIHX
muna®, [Ipemopyka 6poj P (99) 4. PeneBantHe oapende oBUX Hadvelna riace
KaKoO CJIC/IU:

Haueno 2- ®nekcHOMIHOCT Y IPAaBHOM OJIrOBOPY

»1. Mepe 3a 3amITHTY W JApYrd NpaBHM JOTOBOPH Ha paclioyaramy 3a 3aliTHTY JIHYHHX U
E€KOHOMCKHX HHTEpeca HECHOCOOHHX ofpaciux jiuua Tpeba na Oyay HOBOJBHH, y oOumy u
(nekcubmHOCTH, Ma oMmoryhe onroeapajyhe mpaBHe oaroBope Koju he ce matum 3a pasiamyuTe
CTereHe HeclToCOOHOCTH U pa3He CHTYaIHje. ...

4. O6um Mepa 3amrTuTe Tpeba n1a o0yxBaTH, y oAroBapajyhnM ciydajeBuMa, OHE Mepe Koje

HE OTpaHNYaBajy
HOCJIOBHY CHOCOOHOCT JIMLa O KOME je ped.”

Haueno 3 — MakcumaiHa 3aIuTuTa criocOOHOCTH

,»1. 3aKOHONTaBHU OKBHp Tpeba, OHOJHMKO KOJHMKO je Moryhe, Aa mpu3Ha Ja MOTy jaa
MOCTOje Pa3IMYUTH CTENEHH HECIIOCOOHOCTH M Jla HECIOCOOHOCT MOXKE Ja Bapupa C
BpeMeHa Ha Bpeme. CXOHO TOMe, Mepa 3allITUTE He Tpeba ayTOMATCKH J1a UMa 33 Pe3yJsTaT
MOTIYHO OJCTPambHUBamkbe IMOCIOBHE CIMOCOOHOCTH. MehyTuM, orpaHuuerbe IMOCIOBHE
criocoOHOCTH Tpeba aa je Moryhe kajia ce MmoKake Jia je HeOMXOHO paja 3alITHTE JHUIA Y
MUTAbY.

2. TloceOHO, Mepa 3amTHTe HEe Tpeba ayTOMATCKH J1a JIMIIH JIUIE O KOME je ped Ipasa
riaca, Wid 1a
HAIUIIE TECTAMEHT, WIIK JIa NPUCTAHAK WM 0J0Mje NPUCTAHAK HA HEKY UHTEPBEHILHU)Y Y
o0JacTu 31paBsba, WIK Ja JTOHOCH APYre OIyKe JIMYHOT KapakTepa y OHII0 KOM TPEHYTKY
KaJa My TO CIIOCOOHOCT /103B0JbaBa 13 YUMHH. ...



Haugeno 6 — [IponopuuonamHoCT

,»l. Kama je morpeOHa Heka Mepa 3amTHTe, OHa Tpeba nma Oyae MPOMOpIMOHATHA
CTeTIeHy CIIOCOOHOCTH JIMIIA O KOME je ped W IMpHUMepeHa MOjeIHHAYHUM OKOJTHOCTHMA U
norpedama Jma o KoMme je ped.

2. Mepa 3amtute Tpeba 1a ce Mela y MOCJIOBHY CIIOCOOHOCT, paBa | CI000/1e NI O
KOME je ped y MUHUMaJIHO] MEpPH KOja je CIIOjUBa ca MOCTU3ambeM CBPXe HHTEpBEHIH]E. ...

Haueno 13 — IIpaBo Ha TUUYHO caclyllame

»JIIIe 0 KoMe je ped Tpeba Ja mMa mpaBo na Oy[e JTHMYHO CacIyIIaHO y OMII0O KOM
MOCTYTIKY KOju OM MOTa0 J1a yTH4e Ha FEroBy MOCIOBHY CIIOCOOHOCT.

Haueno 14 — Tpajame pa3marpama U xajda

»1. Mepe 3amrure Tpeba, kan rox je mMoryhe m oaromapajyhe, Oyay orpanmieHor
Tpajama. Tpeda pasMOTPUTH Npey3uMamke EPUOJMYHUX PEBU3H]A. ...

3. Tpeba na moctoju oarosapajyhe mpaso xanoe.*

ITPABO

I. TIPEJITUMUHAPHU ITPUT"OBOP BJIAIE

108. Biaga je u3Hena na je Jeo MpeACTaBKe HEKOMIATUOWIIAH ratione
temporis ca oapendom KoHBeHIMje 3aT0 MTO ce OJHOCU Ha jgorabaje mpe
Hero mTo jy je CpOuja patudukonana.

109. Tlognocwial nmpeacTaBKe HHjE 1a0 KOMEHTap.

110. Cyn mpumehyje na je, y ckiagy ca ommTe mpuxBaheHUM HadeInMma
MelhyHapoaHor mpaBa, Bucoka cTtpaHa yroBopHHIAa jeAMHO OOaBe3Ha IO
KonBenuuju y Be3u ca jgorahajuma Koju Cy ce JAECWIM TOCIE HEHOT
ctynama Ha cHary. OH gasse mpumehyje ma je CpbOuja parudukonana
Konsennujy 3. mapra 2004. rogune 1 Aa cy ce Heku jnorahaju, Ha Koje ce
MO3MBa MPEJCTaBKA y MPEIMETHOM CITy4ajy, 3aicTa JASCHUIIH TIpe TOT JaTyMa.
Cyn mpeMa TOMe UMa HaJUIeXKHOCT ratione temporis Ja pa3maTpa npuTyxoe
MMOJHOCHOIIA TPEJCTaBKE Y OHOJ] MEPU Yy KOjOj Ce OHE OJIHOCH Ha norahaje
nocie 3. mapra 2004. rogune. OH he, ynpkoc ToMe, U3 pa3iora KOHTEKCTa 1
NPWIMKOM pa3MaTpama MPHUTYKOM IMOJHOCHOIA TPEICTaBKEe y IEINHH,
takohe, y3ern y o03up OMIIO KOje W CBe pejeBaHTHE norahaje mpe Tor
natyma (Buaetw, mutatis mutandis, Sovtransavto Holding npomue
Yxpajune, 6poj 48553/99, cr. 54 — 58, ELIXP 2002 — VII). CxonHo TOME,
npeIMMUHAPHU TIPUToBOp Brage ce mopa onouty.



111. 111. Cyn npumehyje ma mputykOe MOIHOCHOLA HPEICTABKE HUCY
OYMTJICTHO HEOCHOBaHe y cMuciry wiaHa 35. cra 3. Konsenmuje. OH gabe
npuMehyje na HUCY HeJONMyIITEeHe HU MO0 KOM Jpyrom ocHoBy. OHe ce
npeMa TOMe MOpajy MPOTJIACHTH JTOIYIITEHUM.

II. HABO/IHA ITOBPEJIA YJIAHA 6. CTAB 1 KOHBEHIIMJE

112. Tlognocwmaln TpeACTaBKE ce€ JKajluo, mpemMa wiany 6., crtaB 1.
KonBeniyje Ha moBpeay mpaBa Ha MpaBUYHO Cyleme y MOCTYNKY Yy BE3U ca
yTBphUBamEM HETOBE NOCIOBHE CIIOCOOHOCTH.

113. TMomnocwumnal mpeacTaBKe ce Jajbe JKajluo, y OKBUPY UCTE oapeade, Aa
My je oHeMOoryheH MpHUCTyl CyAy Y BE3H ca HErOBUM IMPEAJIOTOM Jla My Cce
MOCJIOBHA CTIOCOOHOCT MOTITYHO BpPaTH.

114. Ynan 6. craB 1. KoHBeHIIM]e TJIaCH KaKO CIICIH:

“....CBaKko, TOKOM OJTy4YMBama O HETOBUM (WIM HEHHM) rpaljaHckuMm mnpaBuMa u
obaBe3aMa .. WMa MpPaBO Ha NPaBUYHY ... pacupaBy y pPa3syMHOM pOKY ... Ipen
HENPUCTPACHUM CYIOM ...”

A. Y Be3u ca nmpuTy:K00M MOJHOCHOLA NMPEACTABKE HA NMPABUYHOCT
NMOCTYNKA 32 OLlelhbUBakbhe HheroBe MOCJA0BHE CIIOCOOHOCTH

1. Apaymenmu Koje cy cmpane uznene

115. TlogHocwal mpeacTaBKe je TOHOBO MOTBPAMO CBOjy MpUTYkO0y. OH je
NMOoCeOHO HAarjacHo HAYMH M OKOJHOCTH Y KOjHUMa je MOCTYIaK MOKPEHYT,
HETOBO MCKJBYUCHE Ca 3aBPIIHOT pouMinTa oapxkaHor 22. ¢ebpyapa 2005.
rOAMHE, HEAOCTaTaK  JIEJIOTBOPHOI  3aCTylamka TOM  IPHIMKOM,
HEJIOCJICTHOCT MOCTOjehrX MEIUITMHCKUX W3BEIITaja U, Haj3a], HEAOBOJHHO
oOpasioxeHe ofryke foMahux cy0Ba.

116. Bnama je TBpawia Aa je CIOPHH TMOCTYMAaK OMO TMpaBUYaH y CMHCITY
ynaHa 6. ctaB 1 Konenmje.

117. TloceGHo, omryka OMIITHHCKOT Cyna Ja MO CIIy)XO€HO] AyKHOCTH
MOKPEHE MOCTYMaK 3a OICHHBAKE MOCIOBHE CMOCOOHOCTH MOJHOCHOIA
npencTaBke He OM Morja, cama 1Mo ceOW, Ja JoBexe 0 3aKJbydka Ja je
HaBEJCHU CyJ TMPEKPIIMO Hadelno MpolecHe mpaBuuHocTH. Onpehenu
CYJICKH TIOCTYTIIIM Cy MOPAJH Ja C€ MOKPEHY MO CIYXOEHO] Ty>KHOCTH 3aTO
mTo je, u3Mel)y ocTanor, cTpaHka O KO0joj je ped HeclocoOHa Ja TO cama
VYHHH.

118. Omnmruncku cya je 21. mapra 2002. roguHe MOKPEHYO U MOCTyHaK 3a
OLICHMBAHE MOCIOBHE CIIOCOOHOCTH TMOJHOCHOLA TPEACTAaBKE M HAIOXKHO
Jla TOAHOCHUIIAIl TIpecTaBKe Oye MOIBPIHYT MCHUXH]jaTPUjCKOM TMperiemdy.
OH je, Takohe, qao u oarosapajyhe o0pasiokeme ¢ THM Y BE3H.



119. Paznor 3a mokperame MOCTYyNKa y MHTalmy je Ouo Aa ce YTBpAU
CHOCOOHOCT TIOAHOCHOIA TPEJICTaBKE J1a CaMOCTaaHO OpHHE O CBOjUM
npaBUMa M HMHTEpECHMMa, MpU YeMY j€ HeroBa MIpeTepaHa CKJIOHOCT Ka
napHUYCHY OHMIIa CaMO pEelIeBaHTHA YHbEHUYHA HHIUKAIM]a Y TOM CMHUCITY.
120. V¥ cknagy ca 3BII, OnmtuHCKU cya HHje UMao 00aBe3y Aa MOJHEce
,»TIPEJIOT TI0 CITY>KOEHO] MYKHOCTH' 33 TIOKPETame MPEAMETHOT MOCTYTIKA.
YMecTo Tora, MomITo je y3e0 y 003up npeyiore koje je 1ao OKpyKHU Cy[ U
BpxoBHu cyx, u momro je go6uo carmacaoct “IICP”, oH je ycBojuo omIyKy
Jla TIOKpeHe MpeIMEeTHU MOCTyMNaK U TUME Y MOTIYHOCTH MOCTYIHO MpemMa
peneBaHTHOM JoMaheM 3aKOHOAaBCTBY.

121. OmnmruHCKu cy je, Takohe, MOCTYIHO y CKJIary ca 4jgaHoM 36. cTtas 2.
3BIl, momTo je omnyyno Ja HHje OWIO0 TOTpede 1a ce IOAHOCHIIAI
npenctaBke Iu4yHO caciayma 22. debpyapa 2005. rogune. IlogHocuian
npecTaBke je Beh OMo caciymian y cyay HEKOJHKO ITyTa Mpe TOTa, HEroB
NPUBPEMEHU cCTapajiall je TMPUCYCTBOBAO MPEIMETHOM pPOYMINTY, a
nocrojamu ¢y u o6aBe3yjyhm (GOpeH3WMYKM Kao W JAPYrd OOpa3IoKCHH
JIOKa3W J]a C€ O OCHOBAHOCTH TpEeAMeTa OJUIyYH Y H-E€rOBOM OJICYCTBY.
OnmTHUHCKH CyJ je Jdajbe ONpaBAaHO IMPETIIOCTABHO Ja CE, aKO CE MO30BE,
noJHOCHIAll mpejacTaBke Hehe mMohu mpomucHO cacimymaTé 300T HEroBOT
CTama W/WIH J1a O caciylIamke UMAJIO IITETaH YTHIIA] Ha FErOBO 3/IpaBJbe.
Y cBakoM cnyyajy, Yak M Ja je TOJHOCHIAIl MpPEJICTaBKE caciyllaH,
OnmTHHCKH cy He OM MOTao JIohu 10 Jpyradujer 3aKbydKa.

122. NmeHoBame npuBpeMeHor crapaona 12. gpedpyapa 2005. ronune, koju
he ra 3actynaTu, OmiI0 je y HajOOJbeM WHTEpECy MOTHOCHOIA TIPEJCTABKE U,
Kao TakBO, HUje y ceOu caipkallo HUKAaKaB CKPUBEHM CIIEHApUO. Y CKIaxy
ca wianoMm 35. craB 2. 3BII, jacHOo je nma nmme Koje je TOTHOCHIIAI]
MpeJICTaBKEe OBJACTHO Ja ra 3acTyla HHje MMaJlo IpaBO Ja MPHUCYCTBYje
3aBPIIHOM POYMINTY Yy MOCTYMNKY. IIpuBpeMenu crapanall Kora je UMEHOBAO
“LICP” je O6mo mpodecmoHanal, MOTIYHO IMOcBeheH 3amTUTH HWHTEpeca
MOJTHOCHOLIA MTPEJICTABKE, IITO CE HE MOXKE OCIIOPUTH CaMO Ha OCHOBY TOTa
mMTO HHje moOHjao OpojHE J0Ka3e KOjU TIOKazyjy Ja ce TIOCIOBHA
CHOCOOHOCT MOJAHOCHOIIA MTPEICTABKE MOPA OTPAaHUYUTH.

123. TlogHocwal nmpeacTaBKe jeé UMao ¢Be MOTYhHOCTH Ja Ipe3eHTyje CBOj
IpeaMeT, a Pa3sHU HM3BEIITAjU BELITaKa y BE3U Ca HETOBUM MEHTAJTHHM
CTamkbeM ce HHUCY Mel)yCOOHO MCKJbYUMBAJIM, TOIITO j€ MHUTAkhEe KPUBUUYHE
OJITOBOPHOCTH TIOIHOCHOIIA TPEACTaBKEe OMIIO MOCEOHO M Pa3NIUYUTO O]
NuTamba HEeroBe MOCIOBHE CIIOCOOHOCTH y MapHUYHOM KOHTeKcTy. Hajzan,
Brnana je TBpauna aa je OMUTHHCKY CyA NPUKYITHO U TEMEJHHO Pa3MOTPUO
pasHe JI0Ka3e | J1a je Ha Kpajy JOHEO OMpaBJiaH 3aKJbydaK.

2. Oyena Cyoa

124. 'V Behunu pannjux npeamera npea CyaoM y Kojuma je ped o, THIrIMa
OonecHor yma“, roMahu mMocTynuy cy OUIIM Y Be3U ca BbUXOBUM IPUTBOPOM



U crora cy pasmarpanu npema wiany 5. Kousennuje. Mehytum, Cyn je
JIOCJIETHO YTBphHUBAO /1a Cy ,,IipolieypaiHa 06e30ehema mpema uiany S. CT.
1 u 4. Beoma ciauuHa oHMMA TpeMa unany 6. ctaB 1. KonBennuje (BugeTH,
Ha npumep, Winterwerp npomuse Xonanouje, 24. oxkrodap 1979. ronune,
ctaB 60, cepuja A 6poj 33, Sanchez-Reisse npomus [llsajyapcke, npecyna
ox 21. okrobpa 1986. rommuue, cepuja A 6poj 107, Kampanis npomus
I'puke, 13. jyn 1995. romune, cepuja A Opoj 318-b; Ilijkov npomuse
byeapcre, 6poj 33977/96, cras 103., 26. jyn 2001. rogune). [Ipema Tome,
OPUIMKOM OJUTyYMBama Ja JH je MPeJAMETHH MOCTyNak OO ,, MpaBUYaH,
Cyn he ce mo3Baru, mutatis mutandis, Ha CBOjy CYICKY Mpakcy pemMa 4. 5.
ctaB 1. (e) u 5. craB 4. KonBeHnuje, kao 1 Ha uiaH 6. ctaB 1. ucre.

125. Cyn noaceha na mpuiauMkoM oOJUTy4yMBama Ja JIM HEKOI IOjeJuHIIA
Tpeba 3aapkaTH y MPUTBOPY Kao ,Jiuile OojecHOr yma‘“, HalMOHATHUM
opraHmMa ce mpu3Haje Aa umajy oapeheru mpoctop 3a mporeny. Jomahu
OpraHd Ha IPBOM MecCTy Tpeba Ja OIeHE Jl0Ka3e M3HETe Y KOHKPETHOM
cinydajy. 3amatak Cyma je ga pasMOTpH OJIyKe THX OpraHa Ipema
Kousenuuju (Bunetu Luberti npomus Hmanuje, nipecyna ox 23. gebpyapa
1984. ronune, cepuja A 6poj 75, cras 27.).

126. V xonrtekcty unana 6. craB 1. Konsenuuje, Cya npertnocrasiba 1a y
CllydajeBUMa KOjU YKJbydyjy OyImIeBHO OoyiecHO nuie aomahu cymoBw,
Takohe, Tpeba da yxuBajy oapeheHu mpocTtop 3a mpoieHy. Tako, Ha
npuMep, OHU MOTY Jia TIpaBe PeJIeBaHTHE MPOIEAypaTHe TOTOBOPE KaKko Ou
ce ocurypasa npaBuJIHa IPUMEHa MpaBJie, 3alTUTA 31paBiba JUIa O KOME je
peu uta. Mehytum, TakBe Mepe He O Tpebaso Ja yTudy Ha camy CYIITHHY
IpaBa MOJAHOCHOIIA TPEACTaBKe Ha MPaBUYHO Cylheme rapaHTOBAaHO YIAHOM
6. (Bunmetu, uzmely ocranor, Shtukaturov npomus Pycuje, 6poj 44009/05,
craB 68., 27. mapt 2008. roaune).

127. YV xoukperHom cny4ajy, Cyn mpBo mpumehyje Aa je MOAHOCHIIAIL
npejcTaBKke OMO MCKJbYYEH Ca 3aBPIIHOI POYMIITA U Ja IpeMa TOME HHje
MOTao /1a JINYHO OCTIOPU M3BEIITaj BEITaKa KOju MPEenopydyje ASIUMUYHO
JUIIaBakbe HEroBe MOCIOBHE CIOCOOHOCTH (BUIETH CT. 47 — 48. y TopmeM
TekcTy). Jpyro, y omtymu ONIITHHCKOT Cyna y Be3H ca TUM CaMo je
HaBEJICHO J1a JIMYHO I10jaBJbUBAE IMOJHOCHOIA TMPEJACTaBKe He Ou Omio
,»CBPCHCXOJIHO, Y 0] HEMa J0JIaTHOT 00pa3okema, a Ha wiaH 36. cTaB 2.
3BII jenBa na ce mo3uBa (BuaetH cT. 48 u 101. y ropmem Tekcry). Tpehe,
HU yyemrhe MoHOCHOIIA MPEICTAaBKE C€ HUje MOTIJIO ONPABIAHO UCKIbYUUTH
Ha OCHOBY IIPOM3BOJbHE IIPETIOCTABKE O HErOBOj XHUIIOTETUYKO]
,HecrocobHocTu", kako je Biana xacuuje TBpawia. Hajzan, ¢ o03upom Ha
uHopmalje campkaHe Yy COHCY TIpeAMeTa, HaKo je IOJHOCHJIAIL
npeJCcTaBKe UMao MpaBHHULY KOjy je [Ip»aBa MMeHOBaja Jia Ta 3acTyrna Ha
IPEIMETHOM POYMIUTY, OH HHj€ UMA0 MOTYhHOCT Ja ce ca BOM CacTaHe U
J1a joj Jla yIyTCTBa Kako Jia BOAH mpeamet (BuaeTH cT. 47 u 48. y ropmem
TEKCTY).



128. C 003upoM Ha rope HaBeZeHO U 0e3 0031pa Ha HEroBy CHPEMHOCT Ja
NpUXBaTh cTaB Briame ma ce pa3HW M3BEMITaju BelITaka HUCY MehycoOHO
UCKJbYUHBAIIHU, per se, (BuneT ct. 123, 84, 86, 92 u 97. y ropmeM TeKcTy,
UM penocienom), Cyn 3akibyuyje na NpPEeAMETHH IMOCTyMakK, ,,y3€T Y
uenuHu* (Bupetu Barberd, Messegué i Jabardo npomus [llnanuje, 6.
nernembap 1988. rogune, cTaB 68, cepuja A 6poj 146), HHje HCITyHHO 3aXTEB
npaBu4HOr cyhemwa. CxomHo ToMe, OH yTBplyje moBpeay uiaHa 6. ctaB |
Kounsenmyje.

b. Y Be3n ca mnpuryk00M MOJHOCHOLA NpeICTaBKe Aa My je
oneMoryheH mpucTyn cyay mo muTamy HeroBor Nmpeajiora aa my
ce MOCJI0BHA CIIOCOOHOCT BPATH Y MOTIHYHOCTH

1. Apeymenmu Koje cy cmpaue usnene

129. INogHocuian mpeacTaBKe je MOHOBO MOTBPAHO CBOjy TPHUTYXOY,
JOJABIIN JIa FEroBa HECIOCOOHOCT J]a MOKpPEHE MOCTYIAaK 32 OOHABJbahE
ETOBE IOCIOBHE CIIOCOOHOCTH, 4YaK M Y3 CarjacHOCT CTapaola,
NpeJICTaBba TOBpeLy WwiaHa 6.

130. Bnana je nmpumeruna a 300T AyIIEBHOT 000JbeHha HEKa OTpaHUYCHa
kopumthema ,,paBa Ha cyheme ™Mory Outm 3akoHUTa. CKIOHOCT
NOJHOCHOLIA MPEACTaBKe Ka HECHOCHOM Bolely MapHUIA HUje CIyXHia
IBETOBUM HAjOOJPMM WHTEPECHMa, HUTH 3alpaBo HajOOJbUM HHTEpEcUMa
pxaBe, Koja MMa OrpaHHWYEHAa CpEACTBa Ja ce OaBU BEIHKUM OpojeM
IpeMeTa y CBOjO] HaJUIEKHOCTH.

131. V Be3u ca moceOHMM INOKyIIajuMa Ja ce€ IOCJIOBHA CIIOCOOHOCT
MOJTHOCHOLIA TIPEICTaBKe MOBpATH y MOTIIYHOCTH, Braga je TBpamia aa cy
nomahu opraHu MponMCHO MPUMEHUBAIM PEJICBaHTHO noMahe mpaBo, Koje
je u camo notnyHo y ckinany ca Konsenmujom. [logrocunar npeacraBke je
nMao MOTYhHOCT 11a ce 0Baj MOCTyIaK MOKpeHe y OMI0 KOM TPEHYTKY Kajia
Cy peleBaHTHU JOKa3u To omnpaBiaBanu. Haj3an, Brmaga je ucrakia na
n3Mel)y pa3Hux M3BEITaja BEIITaka HUje OMII0 KOHTPAAUKTOPHOCTH.

2. Oyena Cyoa

132. ¥V npecynu y npenmery Golder npomus YVjeourenoe Kpamwescmea on
21. ¢pebpyapa 1975. roqune Cyn je yTBpauo na 4iaH 6. cras 1. ,,00e30ehyje
CBaKOME TPaBO Jla CE 3aXTEB y Be3W ca rpaljaHCKuM mpaBUMa U oOaBe3ama
pa3marpa mpeJ cyaoM uin tpubyHanom (craB 36., cepuja A 6poj 18). Ha
OBO ,,lIPABO Ha cyheme*, TIe je MpaBo Ha MPUCTYII CYAY jelaH acleKT, MOXKe
Ce CBaKO OCIIOHHTH aKO cMaTpa Ha JOKAa3WBOM OCHOBY Jia j€ MEIIamke Yy
BpIIEHE HEroBor (rpal)aHckor) mpaBa HE3aKOHHUTO W aKO C€ JKallkd Ja HUje
OWJIO PUJIMKE JIa 3aXTEB JOCTaBH Cyy NMpeMa yCJIoBUMa U3 wiaHa 6. ctaB |



(Bumetu, uamely ocranor, Roche npomug Yjeourwenoe Kpawescmsa [BB],
0poj 32555/96, cras 117., ELIXP 2005-X).

133. HapaBHo, mpaBo Ha HPUCTYIl CyAy HHj€ arCONyTHO U MOXe OUTH
npeaAMeT orpanuuewa (Bunetu Ashingdane v. Ujedinjenog Kraljevstva, 28.
Mmaj 1985. rogune, ctaB 57., cepuja A 6poj 93). Ilpunukom u3paae TakBUX
nponwca, /[pxaBe yroBopHHIE YXHBajy oApeheHH MpocTop 3a MpoLeHY
(Bunmetu, mutatis mutandis, Klass u opyeu npomue Hemauxe, npecyna of 6.
cenreMOpa 1978. ronune, cepuja A 6poj 28, ctp. 23, cra 49.). U nopen
TOra, NpPUMEHEHA OrpaHHYeHha HE CMEJy OrpaHMYUTH WM CMambUTH
NPUCTYI KOjU OCTaje MOjeIUHIy Ha TakaB HA4YWH WIH Y TOM OOMMY 1a je
yrpoxkeHa cama cymTuHa npasa. llltaBumie, orpanuuewe Hehe OutH
KOMaNTHOUIIHO ca 4jaHoM 6. cTaB 1 ako HE TEXU JETUTUMHOM IIUJbY U aKo
HE TOCTOJU Pa3syMaH OJHOC HPOMOPLUOHATHOCTH H3Mely ymnoTpeOsbeHux
CpelicTaBa U I[UJba KOME C€ TeXKHU (BUIETH, Mel)y MHOTHM JPYyTUM, Ipecyy
y npeamety Ashingdane nuTHpany y TOpHEM TEKCTY, cTaB 57.).

134. V Be3u ca KOHKPETHUM CiIy4ajeM M 4YaK IOJ MPETIOCTaBKOM Ja je
OTpaHUYEHE MPaBa IOJHOCHUOLA TPEICTaBKe Ha MNPUCTYN Cyay Ouio y
MOTIYHOCTH y CKJIQJy ca peleBaHTHUM JoMahuM 3aKOHOM U Ja j€ TeXHIIO
JETUTUMHOM IMJbY, MHUIUBeHe oBor Cyna je Ja je OHO YNPKOC TOMe
HenpornopuuoHanHo. IIpBo, Mako cy momHOCHIAN TPEACTABKE M HH-ETOB
cTapaTesb MOAHENM OpojHE MpeIore y TOM CMHCIY, YETUPHU TOJMHE
KacHHUje CyJ TeK Tpeba Ja pa3marpa OCHOBAHOCT TOTIyHOr Bpahama
MOCIIOBHE CIMIOCOOHOCTH TMOJHOCHOILY MpeAcTaBKe (BHIETH CT. 62 — 83. y
rOpmeM TeKCTy). [pyro, y TOM BpeMeHYy M CacBHM OJBOjEHO OJI HAU3TJIEA
OPUIMYHO TOBPIIHOI pa3MaTpama CTamka IOJHOCHOLA IPEACTaBKE O
ctpane “LICP” y nBa HaBpaTa (BuieTtH cT. 74 u 78. y TOPHEM TEKCTY), Y
OBOM KOHTEKCTY HHj€ TpEIy3eT CBeoOyXBaTaH ICHUXHJaTPH]CKU TpErie]
nogHocuona mnpexacraBke. Hajsan, Bakehe nomahe 3aKOHOJABCTBO Koje
u3rieAa JAa He mnpeaBuha NEpUOJMYHO IOHOBHO pa3MaTpame CTamba
MOJAHOCHOILIA TIPEICTaBKe 0O/ cTpaHe cyaa (Buuetu ct. 94 u 104 y ropmem
TEKCTy, BUAETH, Takohe, ctaB 107, Haveno 14, y ropmeM TEKCTy), KIbYUHY,
CKOpO HEOTpaHMWYEHY, YJIOTY Y BE3M ca OBHM, ymecTo Tora, naje “LICP”
(BugetH cT. 79 u 80. y TOpHEM TEKCTy Kao U CTaB 124. y TOpHEM TEKCTY H,
mutatis mutandis, X npomug Yjeourenoz Kpawescmesa, 5. HoBemOap 1981.
rojauHe, cT. 53 u 54., cepuja A 6poj 46).

135. Tope HaBenmeHa pa3marpama cy JoBojbHa jaa omoryhe Cyay na
3aKJbY4H JIa j€ YrpOoKEeHa cama CyIITHHA IpaBa MOJHOCHOLA IIPEICTABKE HA
cyheme. CxomaHo TOME AOMLIO je 10 moBpene wiana 6. craB 1. KonBenmmje.

I HABOJJHA ITOBPEJIA YJIAHA 8. KOHBEHIIUJE

136. Ilpema unany 8. KoHBeH1uje, Mo{HOCKIIAL TIPEACTABKE CE YKAJIMO Ja je
BEroBO  JEIMMHUYHO  JIMIIABaEk€  IIOCJIIOBHE  CIOCOOHOCTH  OWMIIO



HEMPOMOPIIMOHATTHO U JIa je, Ka0 TaKBO, MOBPEAMIIO MPaBO Ha MOIITOBAHE
HETOBOT MTPUBATHOT JKHUBOTA.
137. UYnan 8. KoHBeHuuje riacu Kako Cleau:

“1. CBako uMa MpaBo Ha MOLITOBAKE JUYHOT U NOPOJUYHOT KUBOTA...

2. lp>xaBHK opraHu ce Hehe MelIaTH y OCTBapHBamk-€ OBOT IIPaBa CEM Kao IITO
je mpemBul)eHO 3aKOHOM M Kao INTO j€ HEOMXOJHO Y JEMOKPATCKOM JPYINTBY... paad
3alITHTE 3paBiba WIK MOpalla, WIH Paay 3allITHTE TIpaBa u ciodoaa ApyTrux Juma.”

A. AprymMeHTH Koje Cy CTPaHe H3HeJIe

138. TlomHocunam mpeACTaBKE je TBPAMO Ja IOKPETamke HABOJIHO
Oe3HaYajHUX TMapHUIA HHje MOrao OWTH JOBOJbAH pa3yior ma Oyze
JNENUMHUYHO JIMIIEH TMOCIOBHE CIOCOOHOCTH M Ja ce, Yak U Ja je Ouio
notpede J1a ce 3aIlTUTH jaBHU WHTEPEC, TO MOTJIO JIaKO IMOCTUhH 3HAYajHO
ONaXXuM CpeACTBUMA.

139. Brnana je moHOBO HaBeja apryMeHTE IpeMa wiaHy 6. y TOPHEM TEKCTY
U 3aKJbyumIIa a MOAHOCHIIAI IPEACTaBKEe HUje MPETPIeo MOBpPEeAy uiaHa §.
Ona je masbe MpUMETHIIA J]a Cy OJIyKe ToMahux Cy/ioBa YCBOjEHE Y CKIaIy
ca peJNieBaHTHUM JaoMahuM 3aKOHOJIABCTBOM, Ja Cy TEXKHIIE JIETMTHUMHOM
MY 3AIITUTE MpaBa IMOAHOCHOIA MPECTaBKe, Kao U MpaBa APYTUX JIMIIA,
U Jla Cy MPOIMOPLHOHANHE C O03MPOM Ha UYHMILEHHUIy Ja HHUCY IMOCTOjana
npyra 0Jia>ka Cpe/icTBa.

Bb. Ouena Cyna

140. Cyn moxaceha ma he cBako Memame y MpaBo IMOjeAMHIIA HA MO TOBAKE
ETOBOT IPUBATHOT JKMUBOTA IPEJCTAB/baTH TOBPEIY WiaHa 8. OCHM aKo
HUje ,,y CKJIaJy ca 3aKOHOM', aKO T€XH JISTHTUMHOM [AJbY WM [UJbEBUMA
npema CTaBy 2., U aKo je ,,HEONMXOIHO Y AEMOKPATCKOM JPYIITBY Y CMHUCITY
J1a j€ IPOTIOPIMOHATHO [IMJbEBUMA KOJHUMa TEXKH.

141. IloceOHO, opraHu Mopajy J1a MOCTUTHY TPaBHYHY PaBHOTEXKY H3Melhy
WHTEpeca Jmia ,,00JIeCHOT yMma“ W JPYrux JIETUTUMHUX HHTEpeca.
MehyTuM, mo mpaBmily, Y TaKBOM CJOXXEHOM IUTalky Kao WITO je
yTBphUBame HeuWje IyNIEeBHE CIIOCOOHOCTH, OpraHu Tpeba aa yKuBajy
BEJIMKH MpocTop 3a npoueHy. OBo ce Hajuemihe o0jammbaBa YHHEHUIIOM Ja
je 3a HaIMOoHAJIHE OpraHe A00pO Ja MMajy AUPEKTaH KOHTAKT ca JINIUMa O
KOjuMa je ped U Ja cy 300r Tora oHHM y HajO0OJb0] MO3UIHjH Aa OJUIy4e O
TakBUM muTamuMa. 3amatak Cyma je mpe Jga pasMarpa omiyke Koje cy
YCBOJHJIM HAaIlMOHAIHU OpraHu npema KOHBEHIMjU y BpIICHY HUXOBHX
omnamthewa (BuAeTH, mutatis mutandis, Bronda npomue Umanuje, npecyna
on 9. jyna 1998. ronune, Hzgewmaju 1998-1V, ctp. 1491, ctas 59.).



142. Tlpoctop 3a mpoleHy koju he ce 0m0OpUTH HAIJISKHUM AoMahum
opranuma he BapupaTu mpema NpUpOAM THTaka W BAKHOCTH HWHTEpeca y
nutawy (Bugetu Elsholz npomus Hemauxe [BB], 6poj 25735/94, cras 49.,
ELIXP 2000-VIII). Ctpoxe pa3Marpame je TOTpeOHO y Be3u ca 030MIBHUM
orpaHuYemuMa y cepy MpuBaTHOT KUBOTA.

143. Jame, Cyn monceha ma, nmok wman 8. KonBeHIMje He caapxku
U3pUYUTE MPOLeypaHe 3aXTeBe, ,,[I0CTYNAK JOHOIIEHA OATYKa YKIbYUYEeH
y Mepe MelIama Mopa OMTH NpaBHYaH W TakaB 1a oOe30ehyje moTpedHO
NOLITOBake MHTEpeca 3aimtuhenux uigaHoMm 8.“ (Bunetu Gorgulu npomue
Hemauxe, 06poj 74969/01, craB 52., 26. ¢ebpyap 2004. rommue). OOum
npocTopa 3a mIpoleHy JlpkaBe crora 3aBUCH Off KBaJIUTETa MOCTYIKa
JOHOIIEHa OJIyKa. AKO y TOM TIIOCTYIKY IIOCTOjeé HEKH O30MJBbHH
He/oCTaly, 3aKkjbydlin fomMahux oprana he Buie OUTH U3T0XKEHU KPUTHUIH
(Bumertu, mutatis mutandis, Sahin npomus Hemauxe, 6poj 30943/96, cras
46. u name, 11. okrobap 2001. ronune).

144. YV xonkpetHoM ciyuajy, Cyn mpumehyje ma orpaHudeme MOCIOBHE
CHOCOOHOCTH MOAHOCHOLA MPECTaBKe 0e3 CyMmbe MPEJICTaB/ba MEIIAke Y
ETOB ,,[IPUBATHH JKUBOT™. YaK M MO/ MPETIIOCTaBKOM JIa j€ OBO MEIIAE Y
,»CKIIQJly ca 3aKOHOM™ M Ja JomMahu OpraHu Texe ,, JeTUTUMHOM IHIbY™, y
cmucity wiana 8. cras 2, Cy je MUIIUBEHa J1a yIOTpeOJbeHA CPEeICTBA HUCY
Ouna TpOmoOpIMOHANHA IMJbeBUMa KojuMma ce Texu. [loceOHO, AOK je
OTPaHWYCHE  TIOCIOBHE  CIIOCOOHOCTH  IOJHOCHONA  TPEICTaBKe
(ykbyuyjyhu U HEroBy HECIOCOOHOCT Ja CaMOCTAalHO Y4YecTBYje Y
NIPaBHUM IIOCIIOBHMA, TTOIHECE 3aXTEB 32 MHBAIUICKY NEH3HU]Y, OJUIydyje O
JeYey, WK Yak J100Mje U KpeauT) BeoMa 030UJbHO, MOCTYMaK Ha OCHOBY
Kora cy aomahu CyZoBM JOHENM TakBe OIUIyKe je caM 1o cebu Oumo
byngameHnTanHo MamkaB (Bumetd cr. 127 wm 128.). IllraBumie, HEKHUX
YEeTUPU TOAMHE KaCHHj€ U YIIPKOC MOHOBJLEHUM IPESIO3UMa y TOM CMUCITY,
IIOCJIOBHY CIIOCOOHOCT MOJHOCHOLA MPEJICTABKE CyJ T€K Tpeda IMOHOBO Ja
pa3marpa y morieny ocHoBaHoctu (Bumetu cr. 134 u 135.). Hajzan, Cyn
notBphyje 1a ce MpaBHOM CHCTEMY MOpa JO3BOJIMTHU J]a CE CaM 3aIUTUTH O
HECHOCHUX TyXXWJalla, ajqd cMaTpa Ja je Ha jaoMahuMm opraHuma 1a
YCTaHOBE JIEJIOTBOpPAH CYJCKH MEXaHHW3aM KOju he ce 0aBUTH 3axTeBHUMa
TaKBUX TyXXWiana, 0e3 mpuberaBama JOAATHUM MepamMa Koje morahajy
HBUXOBY IIOCJIOBHY CIIOCOOHOCT.

145. TIpema Tome, AOILIO je A0 KpIICHa MpaBa IMOJHOCHOIIA MTPEICTaBKE Ha
NOLITOBakE HErOBOI IIPUBATHOT XKHUBOTA U NoBpeae wiaHa 8. KonBeHuyje.

IV HABOIHA TTIOBPEJIA YJIAHA 13. KOHBEHIINJE

146. Haj3an, momHOcwWial MpeACcTaBKE ce JKaauo Tmpema uinaHy 13.
KoHBeHupje na My MOCTymak KOjH je MMao 3a pe3yiaTaT ISIUMHUYHO
JUIIABake HETOBE TOCIOBHE CIOCOOHOCTH HHje 00e30em1o Ie0TBOpaH
MIPaBHU JIEK 32 MOBPEIy HETOBOT MPUBATHOT XUBOTA, U J1a Cy CBU HETOBHU



KacHUjU TOKYIIaju Ja ce OBa OJJyKa MOHOBO pa3MoTpu oabaueHu Oe3
pa3marparma lbUXOBE OCHOBAHOCTH.

147. Cyn je munubewma Aa je oBa MpUTyx0a, Mako mnapadpasupaHa y
M3BECHO] MEpH, y CYIITHHH HCTa Kao MpHTyxOe Beh pa3marpane mpema
ynaHy 6. ctaB 1. C 003MpOoM Ha HErOBO MUIJBEHE y BE3U Ca OBOM
onpendbom, Cyn cmarpa Ja NPUTYk)Oa IMOJHOCHOIA TPEJICTaBKE IpemMa
ynaHy 13. He 3axTeBa Ja Oyne moceOHO pa3MmaTpaHa Yy MOIJIELy
OCHOBAHOCTH.

V IIPUMEHA YJIAHA 41. KOHBEHILIUJE

148. UYnan 41. Konenuje npeasuha:

,,Kana Cyx yrepau npekpiiaj KoHBeHIMje WM IPOTOKOJA y3 By, a YHYTPaIIbhE PaBo
Bucoke crpane yropopuune y nuramy oMmoryhasa camo nenumuuny ommrery, Cyn he, ako
je To OTpeOHO, IPYKUTH MPABUYHO 33JJ0BOJbCHE omTeheHoj CTpaHIu.

A. IITera

149. Tlognocunany mnpexacraBke je Tpaxuo 20,000 espa (EYP) 3a
IPETPIJbEHY HEMATEPHjaTIHY IUTETY.

150. Bnaga je ocriopuiia oBaj 3aXTeB.

151. Cyn cmatpa ga je TOIHOCHIAIl TPEACTaBKE IIPETPIICO H3BECHY
HEMaTepHjajHy IITETy KOja Cce He MOXeE JOBOJbHO HAJOKHAIUTU CaMO
yTBphuBameM moBpene Kousenmuje. C 003upoM Ha KapakTep MOBpeaa
yTBphEeHUX y KOHKPETHOM IPEAMETY U Mpolewyjyhn Ha MpaBUYHO] OCHOBH,
Cyn monmHocuoIy npeacTtaBke noaesbyje 12.000 eBpa mo oBoM OCHOBY.

b. TpomkoBu

152. Tlognocwman mpeacTaBke je, Takohe, Tpakno HakHamy of 3.360 eBpa
Ha MME aJBOKATCKUX TPOIIKOoBa y moctynky npen Cymom. OH je 1oCTaBHO
yroBop o TtpomkoBuMa u3Mmehy mera m 1. Y. Grozev, Kao W mperien
CaTHUIIC aHTaKOBamba a/IBOKATA.

153. Tlo munubewy Brane, oBaj 3aXTeB je IPEBUCOK.

154. ITpema npakcu Cyza, mogHOCHIIAL IPEICTAaBKE UMa MIPAaBO HA HAaKHALY
TPOIIIKOBA CaMO Y OHOj MEpH y KOjOj je MOKa3aHO Ja Cy OHH CTBapHO U
HEOITXO/IHO HACTAJU U Ja Cy ONpaBlaHu y MOTJIeAy U3HOoca. Y MPEeIMETHOM
ClIyyajy, Ha OCHOBY JIOKYMEHaTa KoOj€ IIOCeayje W Tope HaBEICHUX
kputepujyma, Cya cMaTpa /a je OmpaBIaHo Ja Ce€ MOJAHOCHOILY MPEICTaBKe
nonenu uzHoc o 3.000 eBpa 3a mOCTyNaK npej BbHUM.



B. 3arTe3na kamara

155. Cyxa cmarpa na je mpuMepeHo Ja 3aTe3Ha kamaTa Oyje 3acHOBaHa Ha
HAjHUKO] KaMaTHOj cTonu EBporcke neHTpanHe O0aHKe y3 JoJaTak Ol TPH
IIPOLIEHTHA MTOCHA.

N3 TUX PA3JIOT'A, CY JEAHOI'JTACHO

1. Ilpoenawasa npeacTaBKy AOMYLITEHOM,

Ymephyje na je nouuto o nospene wiana 6. craB 1. Konsenmyje y Be3u
ca mpaBUyHOIIhy MNOCTYNKa KOjU j€ MMao 3a pe3ysTaT ACTUMHYHO
JMIIaBak-e MOTHOCHOIIA TIPEACTAaBKE OCIOBHE CIIOCOOHOCTH;

3. Vmephyje na je nomno no nospeze wiana 6. ctas 1. KonBeHuuje y Be3u
ca MpaBOM TOJHOCHOIA TPEACTaBKE Ha MPHCTYI Cyny panu Bpahama
ETOBE MOCJIOBHE CLIOCOOHOCTH Y TOTIYHOCTH;

4. Vmephyje na je nonuio no nmospenae wiana 8. KonseHwyje;

Ymephyje na HUje HEONXOJHO Ja ce MOCEOHO pa3marpa HpUTyx Oa

npema wiany 13. KonBenuuyje;

6. Ymephyje
(a) ma Tyxena npkaBa Tpeba Ja MCIUIATH MOJIHOCHOILY TPEICTaBKe, y
pPOKy OA Tpu Mecela oOJf JaTymMa KaJa oOBa Ipecyla IOCTaHe
NpaBOCHAXHA, Y CKiamy ca wianoMm 44. craB 2. KonBenuuje, cieneche
u3HOCe, koju he OUTH TMPETBOPEHH y CPIICKE IWHApE MO Kypcy Koju he
Ba)XHUTHU HA JaH UCILIATE:

(1) 12.000 eBpa (mBaHaecT XHWiba/la €Bpa) Ha UME NPETPIIHCHE
HEMaTepHjajHe IITeTe, TUTyC CBAaKW IOpe3 KOjU IOJHOCHIIAIL
IPEeJCTaBKe MOXKE IUIATUTH;
(i) 3.000 eBpa (Tpm xuJpase €Bpa) Ha MME TPOIIKOBA, ILTYC
CBaKM MOpPEe3 KOjU MOAHOCHUIIAL] ITPEJICTABKE MOXKE TUIATUTH;
(B) ma mo WCTEKy Tope HaBelIeHa TpHU Mecela J0 HcIuiate, Tpeda
IUIATUTH OOMYHY KaMaTy Ha rope HaBeJEeHE M3HOCe IO CTOMH Koja je
jeHaKa HajHWKOj KamaTHO] cromum EBporicke IeHTpalie OaHKe V3
JI0J]aTaK OJ1 TPU MPOLIEHTHA MOEHA;

7. Oo0buja mpeocTaiy J1e0 3axTeBa IMOAHOCHOIA TPEICTaBKE 33 MPaBHYHO

3aJI0BOJBEHHE.

9]

CacraB/beHO Ha EHIJIECKOM M JIOCTaBJbeHO y mucaHoj ¢dopmu 13.
oktob6pa 2009. ronune, npema [IpaBuny 77 ct. 2 u 3. [locnoBuuka Cyna.

Francoise Elens-Passos, F. TULKENS,
3amenuk CekpeTapa oJesbema
[Ipencennuk
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In the case of Salontaji-Drobnjak v. Serbia,
The European Court of Human Rights (Second Section), sitting as a Chamber
composed of:
Frangoise Tulkens, President,
Vladimiro Zagrebelsky,
Danuté Jociené,
Dragoljub Popovi¢,
Andrés Sajo,
Nona Tsotsoria,
Kristina Pardalos, judges,
and Frangoise Elens-Passos, Deputy Section Registrar,
Having deliberated in private on 22 September 2009,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1. The case originated in an application (no. 36500/05) against the State Union of
Serbia and Montenegro lodged with the Court, under Article 34 of the Convention for
the Protection of Human Rights and Fundamental Freedoms (“the Convention™), by,
at that time, a national of the State Union of Serbia and Montenegro, Mr Slavko
Salontaji-Drobnjak (“the applicant”), on 11 October 2005.

2. As of 3 June 2006, following the Montenegrin declaration of independence,
Serbia remained the sole respondent in the proceedings before the Court.

3. The applicant was represented by Mr Y. Grozev, a lawyer practising in Sofia,
and Ms L;j. Palibrk of the Helsinki Committee for Human Rights in Serbia, a non-
governmental organisation based in Belgrade. The Government of the State Union of
Serbia and Montenegro and, subsequently, the Government of Serbia (“the
Government”) were represented by their Agent, Mr S. Caric.

4. The applicant alleged numerous violations of his rights guaranteed under
Articles 6 § 1, 8 and 13 of the Convention, all of which occurred in the context of the
partial deprivation of his legal capacity and his subsequent attempts to have this
capacity fully restored.

5. On 22 May 2008 the President of the Second Section decided to give notice of
the application to the Government. Applying Article 29 § 3 of the Convention, it was
also decided to examine the merits of the application at the same time as its
admissibility.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

6. The applicant was born in 1949 and lives in Vrbas, Serbia.
7. The facts of the case, as submitted by the parties, may be summarised as
follows.



A. Introduction

8. Since 1973 the applicant has brought, mostly before the Municipal Court
(Opstinski sud) in Vrbas, some two hundred lawsuits against his employer and its
management, as well as various private parties and Government officials, alleging
irregularities, harassment and/or malfeasance. He has also lodged numerous criminal
complaints on the same grounds.

9. In 2003 insolvency proceedings were instituted in respect of the applicant's
employer and the applicant was laid off.

10. The said lawsuits, however, continued, some of which were subsequently
concluded in favour of the applicant.

B. The first set of criminal proceedings and other related facts

11. In June 1996 the applicant threatened his employer's general manager with a
hunting knife and a fake hand grenade. Ultimately, however, he voluntarily
surrendered both, leaving the manager with a cut on his right hand.

12. The applicant was subsequently charged with the crime of intimidation
(ugrozavanje sigurnosti).

13. In the course of these proceedings the applicant was examined by two teams of
medical experts.

14. On 30 August 1996 the first team of experts (Medicinski centar Novi Sad -
Institut za psihijatriju) stated that he was mentally ill, suffering from paranoid
psychosis, and could not therefore be held criminally liable. Further, since there was a
real danger that the applicant could reoffend, the team recommended mandatory
psychiatric treatment on an in-patient basis.

15. On 6 November 1996 the second team of experts (KPD bolnica u Beogradu)
found that the applicant had a borderline personality disorder, but deemed him not
seriously aggressive and recommended no in-house psychiatric treatment.

16. On 22 November 1996 the Municipal Court in Vrbas found that the applicant
was not criminally liable given that he could not control his actions nor properly
comprehend their meaning (see paragraph 84 below). It ordered, however, the
applicant's mandatory psychiatric treatment on an out-patient basis.

17. Between 22 November 1996 and 15 November 1998 the applicant regularly
reported for treatment. On 16 November 1998 he was discharged from this obligation.

18. On 5 September 2003 the applicant was summoned by the Vrbas police in
order to give a statement concerning his repeated threats allegedly made to the same
general manager.

C. The proceedings for the assessment of the applicant's legal capacity and
other related facts

19. Following receipt of requests to this effect from the District Court (Okruzni
sud) in Novi Sad and the Supreme Court of Serbia (Vrhovni sud Srbije) of 26 October
2001 and 31 October 2001 respectively, which courts had themselves already been
dealing with the applicant's claims in a number of separate, pending civil suits (see
paragraph 106 below, Articles 82 and 79, in that order), in March 2002 the Municipal
Court in Vrbas recommended to the local Social Care Centre (Centar za socijalni rad,
“the SCC”) to formally request the institution of proceedings for the assessment of the
applicant's legal capacity.
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20. On 18 March 2002 the SCC agreed with this proposal.

21. On 21 March 2002 the Municipal Court noted that the said proceeding had
thus been instituted ex officio and ordered that the applicant be subjected to a
psychiatric examination by the Forensic Medical Board of the Novi Sad Medical
Faculty (Sudsko-medicinski odbor medicinskog fakulteta u Novom Sadu). In so doing,
it reasoned as follows:

“Considering the fact that [the applicant] is involved in many legal cases and that the number of
these cases ... is sharply on the increase, it is in the court's interest that his decision-making ability
be examined ... [as already] ... pointed out by the District Court in Novi Sad and the Supreme
Court of Serbia ...”

22. On the same day the applicant was served with this decision.

23. The Forensic Medical Board thereafter scheduled examinations for 8 April
2002 and 15 April 2002, but the applicant refused to be examined unless certain
conditions were met. In particular, the applicant requested that: (i) he be informed in
advance of the identity of the experts who would examine him; (ii) he, ultimately, be
given an opportunity to accept or reject the experts selected; (iii) his examination be
carried out in a courtroom in the presence of the judge as well as the public; and (iv)
the entire examination be recorded audio-visually.

24. On 26 April 2002 and again on 14 March 2003 the Forensic Medical Board
informed the Municipal Court that these conditions were unacceptable.

25. Two other experts, appointed by the Municipal Court subsequently, shared this
view and declined the assignment, while another two were unavailable or unwilling to
personally examine the applicant.

26. In the meantime, on 20 March 2003, the SCC appointed Lj.Z. to act as the
applicant's temporary guardian and represent him in the proceedings.

27. On 29 May 2003 the applicant was informed that the President of the
Municipal Court had agreed to allow him to make an audio recording of his
psychiatric examination.

28. On 8 November 2003 the SCC appointed Z.P. to act as the applicant's new
temporary guardian.

29. On 17 February 2004 the applicant requested a loan from one of the experts,
given his “difficult financial situation”.

30. On 19 February 2004 the applicant informed the Municipal Court about his
family's grave financial difficulties, citing his inability to obtain compensation in
various civil suits as the main reason therefor.

31. Following several hearings, held by June 2004, attended by the experts and/or
the applicant, on 28 June 2004 the Municipal Court ordered that the latter be subjected
to a compulsory examination and placed in a psychiatric institution for a period of no
longer than three months. In so doing, the court relied on the opinions of the experts
heard to date and the applicant's own unwillingness to be subjected to a psychiatric
examination.

32. The applicant and Z.P. each filed an appeal against this decision.

33. On 12 July 2004 the District Court confirmed the decision rendered at first
instance.

34. On 5 August 2004 the District Public Prosecutor (Okruzni javni tuzilac) in
Novi Sad urged the Municipal Court to expedite the proceedings, alleging that the
applicant had recently threatened his staff in a telephone conversation.

35. The Municipal Court subsequently, on two separate occasions, invited the
applicant to willingly undergo a psychiatric examination.
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36. On 13 September 2004, 17 September 2004 and 8 October 2004 Z.P.
complained to the President of the Municipal Court, the President of the Supreme
Court and the SCC, respectively, stating that the proceedings were initiated in
violation of the law, that they were excessively long and had a negative impact on the
applicant and his family.

37. On 20 October 2004 Z.P. informed the SCC and the Municipal Court that he
had decided to cease being the applicant's temporary guardian.

38. On 25 November 2004 the SCC informed the Municipal Court that the
applicant could represent himself in the proceedings.

39. On an unspecified date the Municipal Court ordered the police to arrest the
applicant and place him in a psychiatric institution for examination.

40. On 7 December 2004 the applicant accepted to be examined in the premises of
the Novi Sad Psychiatric Institute (Institut za psihijatriju klinickog centra u Novom
Sadu). Upon his request, the judge in charge of his case was present during the
examination.

41. On 24 December 2004 the Novi Sad Psychiatric Institute concluded that the
applicant suffered from litigious paranoia (paranoia querulans), and recommended
that his legal capacity be restricted. The experts recalled, inter alia, numerous lawsuits
brought and submissions lodged by the applicant, the criminal proceedings instituted
against him in 1996, the threats allegedly made in August 2004, and his debt incurred
on account of legal costs.

42. On 16 December 2004 the presiding judge, V.J., requested to be removed from
the case, noting that he had been subjected to continued harassment by the applicant.
On 27 December 2004, however, the acting President of the Municipal Court rejected
this request.

43. In response to the Municipal Court's prior motion, on 12 February 2005 the
SCC appointed M.G. to act as the applicant's temporary guardian and represent him in
the proceedings.

44. On 20 January 2005 the applicant informed the Municipal Court about his
family situation. He described the ongoing conflict with his wife concerning his
alleged failure to contribute to the family budget, the mutual threats made, and her
opinion that all problems stemmed from his “status”.

45. The applicant subsequently gave a written authorization to his neighbour S.N.
to represent him before the Municipal Court. S.N. duly submitted his power of
attorney and was accordingly summoned to appear at the next hearing.

46. The hearing scheduled for 7 February 2005 was adjourned, at the applicant's
request, and the next hearing was scheduled for 22 February 2005.

47. On 22 February 2005 the hearing was held and presided over by another judge.
The applicant was not present because he had already been placed in pre-trial
detention within a separate criminal case brought against him (see paragraph 53
below). The applicant's representative, S.N., appeared at the hearing, but was not
allowed inside the courtroom. The applicant was instead represented by M.G., the
lawyer employed at the SCC who had been appointed to represent him. It would seem
that the applicant had never met M.G. and was not aware of her appointment.

48. After the hearing, on the same day, the Municipal Court ruled that the
applicant was to be partially deprived of his legal capacity. It further specified that his
capacity for taking part in legal actions, deciding about his own medical treatment,
and dealing with large amounts of money, was to be restricted (“ogranicava se
poslovna sposobnost za ucestvovanje u pravnim radnjama, odlucivanje o sopstvenom
lecenju i raspologanje vec¢im novéanim sredstvima™). The Municipal Court relied on
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the report produced by the Novi Sad Psychiatric Institute, and recalled the expert
reports produced in 1996. Lastly, it stated that there was no need to hear the applicant
in person since, based on the available psychiatric evidence, this would serve no
useful purpose (nije celishodno) within the meaning of Article 36 § 2 of the Non-
contentious Proceedings Act (“the NCPA”; see paragraph 101 below). There is no
evidence in the case file indicating that M.G. had challenged this decision or the
report issued by the Novi Sad Psychiatric Institute.

49. On 24 March 2005 the applicant filed an appeal, arguing that: (i) the
proceedings had been instituted unlawfully; (ii) the SCC had appointed a person to
represent him without his knowledge; (iii) the person whom he had authorised to
represent him was not allowed to do so; and (iv) he had personally been excluded
from the hearing when his legal capacity was being considered.

50. On 12 May 2005 the District Court in Novi Sad upheld the decision rendered
at first instance.

51. On 31 May 2005 the applicant filed an appeal on points of law (revizija) with
the Supreme Court, relying on the same arguments. He further complained about the
methods of his examination and its conclusions.

52. On 28 February 2006 the Supreme Court ruled against the applicant.

D. The second set of criminal proceedings

53. On 9 February 2005 the applicant was arrested by the police and charged with
the crime of intimidation. These charges were based on complaints filed by V.J., the
judge who had been dealing with the applicant's civil case, the President of the
Municipal Court in Vrbas, and several other individuals.

54. On the same day the applicant was questioned by the investigating judge of the
Municipal Court in Vrbas who ordered his detention.

55. On 14 February 2005 the investigating judge opened a formal judicial
investigation against the applicant, and on 23 March 2005 he ordered that the
applicant be subjected to a psychiatric examination.

56. On 26 April 2005 a team of medical experts from the Belgrade Prison Hospital
(KPD bolnica u Beogradu) issued a report. The report, inter alia, concluded as
follows:

“It is evident that at the time when ... [the criminal act in question was allegedly committed by
the applicant] ... he had had distorted ideas ... [about] ... the court ... [as well as] ... the judges and
other ... [persons] ... involved in the proceedings ... Taking into account ... [the applicant's] ...
personality and his ... disorder ... we consider that his capacity to comprehend the meaning of his
actions, as well as to control them, was significantly reduced ... [but not excluded] ...”

57. On 9 May 2005 the applicant was released from detention.

58. On 25 May 2005 the investigating judge questioned one of the members of the
said team of medical experts in order to clarify their current conclusions in the light of
any inconsistencies with their report of 1996. The expert explained, inter alia, that the
applicant suffered from a borderline personality disorder, that this disorder was not, as
such, a mental illness, but that it was also characterised by occasional psychotic
episodes when the applicant' state could be considered as a temporary mental illness.
The decisive factor was the specific situation faced by the applicant and his reaction
thereto. In 1996, in view of the relevant circumstances, the applicant was therefore
rightly considered as not being criminally responsible, whilst in 2004 his criminal
responsibility could not be excluded altogether.
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59. On 12 September 2005 the District Court in Novi Sad decided that the
proceedings should be continued before the Municipal Court in Backa Palanka. It
reasoned that this was necessary because the alleged victims in the case were all
employed with the Municipal Court in Vrbas.

60. On 16 May 2006 the Municipal Court in Backa Palanka found the applicant
guilty and sentenced him to six months in prison, suspended for a period of three
years. The court noted that the applicant had already been deprived of his legal
capacity, but relied on the opinion of the Belgrade Prison Hospital as regards his
criminal responsibility.

61. On 30 May 2006 and 31 May 2006, respectively, the applicant's lawyer and
the applicant personally each filed an appeal with the District Court in Novi Sad. Both
appeals, however, were ultimately rejected.

E. The attempted restoration of the applicant's legal capacity and other related
facts

62. On 7 June 2005 the applicant filed a request with the Municipal Court in
Vrbas, seeking restoration of his full legal capacity. The clerk, however, refused to
accept it, referring to an internal order issued by the court's vice-president on 31 May
2005, whereby no submission lodged by the applicant was to be accepted until he was
provided with a guardian.

63. On 13 June 2005 the SCC appointed I.S., the applicant's son, as his guardian.
The SCC specified that, in order to undertake the “restricted actions” on the
applicant's behalf, 1.S. would have to obtain its consent.

64. On 23 June 2005 L.S lodged a request with the Municipal Court, seeking
restoration of the applicant's full legal capacity (2P 6/05).

65. On 25 August 2005 L.S. filed another submission with the Municipal Court to
the same effect (2P 8/05).

66. On 12 September 2005 the SCC informed the Municipal Court that it would
not support the request.

67. On 23 September 2005 the court rejected the request of 23 June 2005,
explaining that, in the absence of the SCC's consent, I.S. had no standing to initiate
the proceedings at issue. On the same date the Municipal Court also rejected the
request of 25 August 2005, stating that a motion of this sort had already been filed.

68. L.S appealed both decisions, but on 25 January 2006 the District Court in Novi
Sad confirmed the decision adopted in case no. 2P6/05. On the same date, however, it
quashed the decision adopted in case no. 2P 8/05, stating that the submission filed on
25 August 2005 was not a separate matter, but merely additional written pleadings to
the first request.

69. On 30 March 2006 the applicant filed a request with the SCC, seeking
institution of judicial proceedings for the restoration of his full legal capacity.

70. On 20 April 2006 the SCC rejected this request, stating that the applicant's
legal capacity was restricted which is why he could not file any requests personally.

71. On 28 April 2006 the applicant filed an appeal, via the SCC, against this
decision. The appeal was addressed to the Regional Secretariat for Health and Social
Policy (Pokrajinski sekretarijat za zdravstvo i socijalnu politiku).

72. On 5 June 2006 the SCC rejected the appeal, stating that the applicant was not
authorised to file it.
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73. On 8 June 2006 LS. filed a new request for the restoration of the applicant's
legal capacity with the Municipal Court (2P 4/06). On the same day he filed an
identical request with the SCC.

74. On 10 June 2006, as part of the process of reviewing the applicant's status, the
SCC stated, inter alia, that he had remained litigious, the only difference being that
his submissions were now being signed by I.S. The SCC's team comprised of a
psychologist, a lawyer, and a social worker.

75. On 14 June 2006 the applicant again filed an appeal against the SCC's decision
of 20 April 2006, this time directly with the Regional Secretariat.

76. On 19 July 2006 1.S received a letter from the Regional Secretariat informing
him that he should address his requests to the SCC.

77. On 3 October 2007 the SCC lodged a disability pension request on behalf of
the applicant.

78. On 21 November 2007 the SCC, inter alia, reaffirmed its views of 10 June
2006.

79. On 19 December 2007 the Municipal Court decided to join the proceedings in
case files nos. 2P 8/05 and 2P 4/06, and on 20 December 2007 it invited the SCC to
express its opinion as to whether proceedings for the restoration of the applicant's full
legal capacity should be instituted.

80. On 25 December 2007 the SCC stated that there were no reasons for so doing,
and on 26 December 2007 the Municipal Court rejected the request in question.

81. On 18 March 2008 the SCC appointed T.M. as the applicant's new guardian.

82. The applicant subsequently wanted to take out a loan in order to purchase a
new car, but T.M. refused to act on his behalf. The SCC thereafter appointed 1.S. as
the applicant's temporary guardian in this respect only.

83. On 11 August 2008 the SCC discharged T.M. from being the applicant's
guardian and re-appointed L.S. to this position.

II. RELEVANT DOMESTIC LAW

A. General Criminal Code (Osnovni krivi¢ni zakon, published in the Official
Gazette of the Socialist Federal Republic of Yugoslavia — OG SFRY — nos.
44/76, 46/77, 34/84, 37/84, 74/87, 57/89, 3/90, 38/90, 45/90 and 54/90, the
Official Gazette of the Federal Republic of Yugoslavia — OG FRY - nos.
35/92, 16/93, 31/93, 37/93, 24/94 and 61/01, as well as the Official Gazette of
the Republic of Serbia — OG RS — no. 39/03)

84. The relevant provisions of Article 12 read as follows:

“l. A perpetrator [was] mentally incompetent if, at the time of commission of the offence in
question, he was unable to understand the significance of his own actions or control his behaviour
due to a permanent or temporary mental illness, a temporary mental disorder or mental retardation

2. A perpetrator ... whose ability to understand the significance of his own actions or control his
behaviour was substantially diminished due to any of the conditions referred in paragraph 1 of this
Article ... may be punished with more leniency ...”
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B. Marriage and Family Relations Act (Zakon o braku i porodi¢nim
odnosima; published in OG RS nos. 22/80, 11/88, 22/93, 25/93, 35/94, 46/95
and 29/01)

85. Article 15 provided that at the age of 18 all persons shall gain full legal
capacity.

86. Article 274 § 2 provided that persons of age who, due to mental illness or
“retardation”, substance abuse or “old age feebleness”, or another similar reason, put
in jeopardy their own rights and interests, or those of others, shall be partially
deprived of their legal capacity.

C. Family Act (Porodi¢ni zakon; published in OG RS no. 18/05)

87. Article 12 § 1 provides, inter alia, that family support and guardianship shall
be provided by the guardianship authority (organ starateljstva), i.e. the competent
SCC.

88. Article 64 §§ 1, 2 and 3 provides that a child below the age of 14 shall only be
able to independently engage in legal actions of minor significance or those which do
not entail the undertaking of any obligations. A child aged between 14 and 18,
however, shall be able to undertake all legal actions, albeit with the prior or
subsequent consent of his or her parents, or the consent of the guardianship authority
concerning particularly valuable properties. A child aged 15 shall be able to
independently undertake legal actions as regards the management and disposal of his
or her earnings or of other property acquired through employment.

89. Articles 124, 125 § 3 and 137 state that a child without parental care, as well
as a person of age who has been deprived of his or her legal capacity, shall be
provided with a guardian. The guardian shall be appointed by the guardianship
authority, and shall represent his or her ward in the same way in which a parent
represents a child. With the prior consent of the guardianship authority, the guardian
shall, inter alia, be able to decide about any medical procedures needed by the ward,
give consent to any legal actions undertaken by a ward aged 14 or more, and
undertake all legal actions necessary for the management and disposal of the income
acquired by a ward below the age of 15.

90. Article 139 provides that the ward's property not acquired through his or her
own work shall be managed by the guardian. The guardian shall be independent as
regards the “regular management” of this property, but may undertake additional
actions only with the prior consent of the guardianship authority.

91. Article 140 §§ 1 and 2 provides that the guardian shall, with the prior consent
of the guardianship authority, be able to dispose of the ward's property not acquired
through his or her own work.

92. Article 147 provides that a person of age may be fully or partially deprived of
legal capacity if, due to an illness or developmental problems, he or she endangers his
or her own rights or interests or the rights and interests of others. The legal capacity of
the person partially deprived thereof shall be equal to the legal capacity of a minor
between the age of 14 and 18. A court decision shall determine the legal actions
which the person concerned may or may not undertake independently.

93. Article 132 § 1 provides that the guardianship authority may also, if needed,
appoint a temporary guardian to safeguard the rights and interests of the ward.

94. Article 148 provides that a ward's legal capacity may be restored by the
competent court once the reasons for its deprivation have ceased to exist.
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95. The Family Act entered into force on 1 July 2005, thereby repealing the
Marriage and Family Relations Act.

D. Non-contentious Proceedings Act (Zakon o vanparni¢nom postupku;
published in OG RS nos. 25/82, 48/88, 46/95 and 18/05)

96. Articles 31-44 provide details as regards the procedure for the full or partial
deprivation of legal capacity, as well as its possible subsequent restoration.

97. Article 31 § 1, in particular, states that a person of age shall be fully or
partially deprived of legal capacity depending on the degree of ability to
independently take care of his or her rights and interests, and providing there are legal
grounds for so doing.

98. Article 32 provides that the proceedings can be instituted by the competent
court ex officio, by the guardianship authority, by a spouse, a child or a parent of the
person concerned, or by his grandparents, brothers, sisters, or grandchildren, if they
live together. The procedure may also be initiated by the person concerned if he or she
is capable of understanding the significance of such a motion.

99. Article 33 § 2 provides that if the proceedings have not been instituted by the
guardianship authority, the request must be submitted with the necessary
authorisation.

100. Article 35 provides that the court shall decide after having held a hearing.
The court shall summon to this hearing the person concerned, a representative of the
guardianship authority, the concerned person's guardian or temporary representative,
as well as the person who had proposed the institution of the proceedings. At the
hearing the person concerned shall be heard by the judge. Should he or she happen to
be placed in a medical institution, the hearing shall be held in that institution.

101. Article 36 § 1 provides that the court shall “personally hear” the individual
concerned. Under Article 36 § 2, however, the court may dispense with a hearing if it
would be harmful to his or her health or if no hearing is possible due to his or her
mental or physical condition.

102. Article 37, inter alia, provides that the court shall also hear all other persons
capable of providing relevant information.

103. Article 38, inter alia, provides that the person concerned shall be examined
by at least two medical specialists who shall give their opinion as regards his or her
mental condition. If needed in this respect and if this would not be harmful to his or
her health, the competent court shall have the right to order the placement of the
person concerned in a psychiatric institution for a period no longer than three months.

104. Article 42 provides that full legal capacity shall be restored by the court,
either upon a motion filed by the guardianship authority or ex officio, when the
reasons for the deprivation have ceased to exist. All those entitled to file a motion for
the deprivation of legal capacity may also file a motion for its restoration.

105. Finally, Article 43 states that the provisions concerning the deprivation of
legal capacity shall, mutatis mutandis, be applied in the proceedings concerning its
restoration.
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E. Civil Procedure Act 1977 (Zakon o parni¢cnom postupku; published in OG

II1.

SFRY neos. 4/77, 36/77, 6/80, 36/80, 43/82, 72/82, 69/82, 58/84, 74/87, 57/89,
20/90, 27/90 and 35/91, as well as OG FRY nos. 27/92, 31/93, 24/94, 12/98,
15/98 and 3/02)

106. The relevant provisions of this Act provide as follows:

Article 79

“A party with full legal capacity may personally undertake all acts in the proceedings (litigation
capacity).

A person of legal age whose legal capacity has been partially restricted ... [shall be able to
litigate] ... within the limits of his or her [existing] legal capacity.

2

Article 82

“Throughout the proceedings the [civil] court shall ex officio monitor whether the person
appearing as a party may [indeed] be a party to the proceedings, as well as whether he or she has
the [necessary] litigation capacity ...”

RELEVANT INTERNATIONAL DOCUMENTS

107. On 23 February 1999 the Committee of Ministers of the Council of Europe

adopted “Principles concerning the legal protection of incapable adults”,
Recommendation No. R (99) 4. The relevant provisions of these Principles read as
follows:

Principle 2 — Flexibility in legal response

“1. The measures of protection and other legal arrangements available for the protection of the
personal and economic interests of incapable adults should be sufficient, in scope or flexibility, to
enable suitable legal responses to be made to different degrees of incapacity and various
situations. ...

4. The range of measures of protection should include, in appropriate cases, those which do not
restrict the legal capacity of the person concerned.”

Principle 3 — Maximum reservation of capacity

“l. The legislative framework should, so far as possible, recognise that different degrees of
incapacity may exist and that incapacity may vary from time to time. Accordingly, a measure of
protection should not result automatically in a complete removal of legal capacity. However, a
restriction of legal capacity should be possible where it is shown to be necessary for the protection
of the person concerned.

2. In particular, a measure of protection should not automatically deprive the person concerned
of the right to vote, or to make a will, or to consent or refuse consent to any intervention in the
health field, or to make other decisions of a personal character at any time when his or her
capacity permits him or her to do so. ...”

Principle 6 — Proportionality

“l. Where a measure of protection is necessary it should be proportionate to the degree of
capacity of the person concerned and tailored to the individual circumstances and needs of the
person concerned.

2. The measure of protection should interfere with the legal capacity, rights and freedoms of the
person concerned to the minimum extent which is consistent with achieving the purpose of the
intervention. ...”
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Principle 13 — Right to be heard in person

“The person concerned should have the right to be heard in person in any proceedings which
could affect his or her legal capacity.”

Principle 14 — Duration review and appeal

“l. Measures of protection should, whenever possible and appropriate, be of limited duration.
Consideration should be given to the institution of periodical reviews. ...

3. There should be adequate rights of appeal.”

THE LAW

I. THE GOVERNMENT'S PRELIMINARY OBJECTION

108. The Government implied that a part of the application was incompatible
ratione temporis with the provision of the Convention since it concerned events which
had occurred before the Serbian ratification thereof.

109. The applicant did not comment.

110. The Court observes that, in accordance with the generally accepted principles
of international law, a Contracting Party is only bound by the Convention in respect of
events occurring after its entry into force. It further notes that Serbia ratified the
Convention on 3 March 2004 and that some of the events referred to in the application
in the present case had indeed taken place before that date. The Court shall therefore
have jurisdiction ratione temporis to examine the applicant's complaints in so far as
they concern events as of 3 March 2004. It shall nevertheless, for reasons of context
and whilst examining the applicant's complaints as a whole, also take into account any
and all relevant events prior to that date (see, mutatis mutandis, Sovtransavto Holding
v. Ukraine, no. 48553/99, §§ 54-58, ECHR 2002-VII). Consequently, the
Government's preliminary objection must be dismissed.

111. The Court notes that the applicant's complaints are not manifestly ill-founded
within the meaning of Article 35 § 3 of the Convention. It further notes that they are
not inadmissible on any other grounds. They must therefore be declared admissible.

II. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION

112. The applicant complained, under Article 6 § 1 of the Convention, about the
violation of his right to a fair hearing in the proceedings concerning the assessment of
his legal capacity.

113. The applicant further complained, under the same provision, that he had been
denied access to a court as regards his request to have his legal capacity fully restored.

114. Article 6 § 1 of the Convention reads as follows:

“In the determination of his civil rights and obligations ... everyone is entitled to a fair ... hearing
... by an independent and impartial tribunal established by law ...”
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A. As regards the applicant's complaint about the fairness of the proceedings
concerning the assessment of his legal capacity

1. The parties' arguments

115. The applicant reaffirmed his complaint. He placed particular emphasis on the
manner and circumstances in which the proceedings had been instituted, his exclusion
from the final hearing held on 22 February 2005, the lack of any effective legal
representation on that occasion, the inconsistency of the existing medical reports, and,
lastly, the insufficiency of the domestic courts' reasoning.

116. The Government asserted that the impugned proceedings had been fair within
the meaning of Article 6 § 1 of the Convention.

117. In particular, the Municipal Court's decision to institute ex officio the
proceedings for the assessment of the applicant legal capacity could not, in itself, lead
to a conclusion that the said court had breached the principle of procedural fairness.
Certain lawsuits had to be instituted ex officio because, inter alia, the party concerned
was unable to do so personally.

118. On 21 March 2002 the Municipal Court had both instituted the proceedings
for the assessment of the applicant's legal capacity and ordered that the applicant be
subjected to a psychiatric examination. It had also provided adequate reasoning in
each respect.

119. The reason for the institution of the proceedings in question had been to
assess the applicant's ability to independently take care of his own rights and interests,
whilst his excessive litigiousness had been merely a relevant factual indication in this
respect.

120. In accordance with the NCPA, the Municipal Court had had no obligation to
produce a “formal motion of its own” in order to institute the impugned proceedings.
Instead, having taken into account the requests issued by the District Court and the
Supreme Court, and having obtained the consent of the SCC, it had adopted a decision
to institute the proceedings at issue and had thus fully complied with the relevant
domestic legislation.

121. The Municipal Court had also complied with Article 36 § 2 of the NCPA,
having decided that there had been no need to hear the applicant in person on 22
February 2005. The applicant had already been heard in court on several prior
occasions, his temporary guardian had attended the hearing in question, and there had
been compelling forensic, as well as other documentary evidence to decide the case
on its merits in his absence. The Municipal Court had further reasonably presumed
that, if summoned, the applicant could not have been properly heard due to his
condition and/or that a hearing would have had an adverse effect on his health. In any
event, even if the applicant had been heard, the Municipal Court could not have
reached a different conclusion.

122. The appointment, on 12 February 2005, of a temporary guardian to represent
the applicant had been in the latter's best interests and, as such, had disclosed no
hidden agenda. In accordance with Article 35 § 2 of the NCPA, the person authorised
by the applicant to represent him had clearly not been entitled to attend the final
hearing in the proceedings. The temporary guardian appointed by the SCC had been a
professional, fully committed to the protection of the applicant's interests, which
cannot be disputed merely on the basis that he had not contested the overwhelming
evidence indicating that the applicant's legal capacity had to be restricted.

123. The applicant had had every opportunity to present his case, and various
expert reports concerning his mental condition had not been mutually exclusive, as the
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issue of the applicant's criminal responsibility had been separate and distinguishable
from the issue of his legal capacity in the civil context. Lastly, the Government
maintained that the Municipal Court had collected and thoroughly examined various
pieces of evidence and had ultimately reached a reasonable conclusion.

2. The Court's assessment

124. In most of the previous cases before the Court involving “persons of unsound
mind”, the domestic proceedings concerned their detention and were thus examined
under Article 5 of the Convention. However, the Court has consistently held that the
“procedural” guarantees under Article 5 §§ 1 and 4 are broadly similar to those under
Article 6 § 1 of the Convention (see, for instance, Winterwerp v. the Netherlands, 24
October 1979, § 60, Series A no. 33; Sanchez-Reisse v. Switzerland, judgment of 21
October 1986, Series A no. 107; Kampanis v. Greece, 13 July 1995, Series A no. 318-
B; Ilijkov v. Bulgaria, no. 33977/96, § 103, 26 July 2001). Therefore, in deciding
whether the proceedings here at issue were “fair”, the Court will have regard, mutatis
mutandis, to its case-law under Articles 5 § 1 (e) and 5 § 4 of the Convention, as well
as Article 6 § 1 thereof.

125. The Court recalls that in deciding whether an individual should be detained
as a “person of unsound mind”, the national authorities are to be recognised as having
a certain margin of appreciation. It is in the first place for the national authorities to
evaluate the evidence adduced in a particular case; the Court's task is to review under
the Convention the decisions of those authorities (see Luberti v. Italy, judgment of 23
February 1984, Series A no. 75, § 27).

126. In the context of Article 6 § 1 of the Convention, the Court assumes that in
cases involving a mentally ill person the domestic courts should also enjoy a certain
margin of appreciation. Thus, for example, they can make the relevant procedural
arrangements in order to secure the good administration of justice, the protection of
the health of the person concerned, etc. However, such measures should not affect the
very essence of the applicant's right to a fair hearing as guaranteed by Article 6 (see,
inter alia, Shtukaturov v. Russia, no. 44009/05, § 68, 27 March 2008).

127. Turning to the present case, the Court firstly notes that the applicant had been
excluded from the final hearing and had therefore been unable to personally challenge
the experts' report recommending the partial deprivation of his legal capacity (see
paragraphs 47-48 above). Secondly, the Municipal Court's decision to this effect had
merely stated that the applicant's appearance in person would not have been
“purposeful”, offered no additional reasoning, and referred to Article 36 § 2 of the
NCPA in only the vaguest of terms (see paragraphs 48 and 101 above). Thirdly, the
applicant's participation could neither have reasonably been excluded on the basis of
an arbitrary prediction of its hypothetical “uselessness”, as subsequently argued by the
Government. Finally, given the information contained in the case-file, although the
applicant had been provided with a State-appointed lawyer to represent him at the
hearing in question, he had had no opportunity to meet with her or give
her instructions as to how the case should be conducted (see paragraphs 47 and 48
above).

128. Having regard to the above and notwithstanding its readiness to accept the
Government's position that the various expert reports had not, per se, been mutually
exclusive (see paragraphs 123, 84, 86, 92 and 97 above, in that order), the Court
concludes that the proceedings in question, “taken as a whole” (see Barbera,
Messegué and Jabardo v. Spain, 6 December 1988, § 68, Series A no. 146), have not
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satisfied the requirements of a fair hearing. Consequently, it finds a violation of
Atrticle 6 § 1 of the Convention.

B. As regards the applicant's complaint that he has been denied access to a
court concerning his request to have his legal capacity fully restored

1. The parties' arguments

129. The applicant reaffirmed his complaint, adding that his inability to institute
proceedings for the restoration of his legal capacity, even with the consent of his
guardian, amounted to a violation of Article 6.

130. The Government noted that mental illness may render legitimate certain
limitations upon the exercise of the “right to a court”. The applicant's inclination
towards vexatious litigation did not serve his own best interests, nor indeed the best
interests of the State, which had limited resources to deal with a large number of cases
within its jurisdiction.

131. As regards the specific attempts to have the applicant's legal capacity fully
restored, the Government maintained that the domestic authorities had properly
applied the relevant domestic law, which was itself fully in accordance with the
Convention. The applicant had had the possibility to have these proceedings instituted
at any point when the relevant evidence so justified. Finally, the Government pointed
out that there had been no contradiction between the various expert reports.

2. The Court's assessment

132. In its Golder v. the United Kingdom judgment of 21 February 1975, the Court
held that Article 6 § 1 “secures to everyone the right to have any claim relating to his
civil rights and obligations brought before a court or tribunal” (§ 36, Series A no. 18).
This “right to a court”, of which the right of access is an aspect, may be relied on by
anyone who considers on arguable grounds that an interference with the exercise of
his or her (civil) rights is unlawful and complains that no possibility was afforded to
submit that claim to a court meeting the requirements of Article 6 § 1 (see, inter alia,
Roche v. the United Kingdom [GC], no. 32555/96, § 117, ECHR 2005-X).

133. Certainly, the right of access to a court is not absolute but may be subject to
limitations (see Ashingdane v. the United Kingdom, 28 May 1985, § 57, Series A no.
93). In laying down such regulations, the Contracting States enjoy a certain margin of
appreciation (see, mutatis mutandis, the Klass and Others v. Germany judgment of 6
September 1978, Series A no. 28, p. 23, § 49). Nonetheless, the limitations applied
must not restrict or reduce the access left to the individual in such a way or to such an
extent that the very essence of the right is impaired. Furthermore, a limitation will not
be compatible with Article 6 § 1 if it does not pursue a legitimate aim and if there is
not a reasonable relationship of proportionality between the means employed and the
aim sought to be achieved (see, among others, the Ashingdane judgment cited above,
§57).

134. As regards the present case and even assuming that the restriction on the
applicant's right of access to a court was fully in accordance with the relevant
domestic law and in pursuit of a legitimate aim, it is this Court's opinion that it was
nevertheless disproportionate. Firstly, although the applicant and his guardian have
lodged numerous requests to this effect, four years later a court of law has yet to
consider on the merits the full restoration of the applicant's legal capacity (see
paragraphs 62-83 above). Secondly, during this time and quite apart from a seemingly
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rather cursory review of the applicant's condition by the SCC on two separate
occasions (see paragraphs 74 and 78 above), there has been no comprehensive
psychiatric examination of the applicant undertaken in this context. Lastly, the
applicable domestic legislation does not seem to provide for a periodical judicial re-
assessment of the applicant's condition (see paragraphs 94 and 104 above; see also
paragraph 107, Principle 14, above), the key, almost discretionary, role in this regard
having instead been granted to the SCC (see paragraphs 79 and 80 above, as well as
paragraph 124 above and, mutatis mutandis, X v. the United Kingdom, 5 November
1981, §§ 53 and 54, Series A no. 46).

135. The foregoing considerations are sufficient to enable the Court to conclude
that the very essence of the applicant's right to a court has been impaired. There has
accordingly been a violation of Article 6 § 1 of the Convention.

IITI. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

136. Under Article 8 of the Convention, the applicant complained that the partial
deprivation of his legal capacity had been disproportionate and, as such, in a violation
of the right to respect for his private life.

137. Article 8 of the Convention reads as follows:

“1. Everyone has the right to respect for his private and family life ...

2. There shall be no interference by a public authority with the exercise of this right except such
as is in accordance with the law and is necessary in a democratic society ... for the protection of
health or morals, or for the protection of the rights and freedoms of others.”

A. The parties' arguments

138. The applicant maintained that the filing of allegedly frivolous lawsuits could
not have been a sufficient reason for the partial deprivation of his legal capacity, and
that, even if there had been a need to protect the public interest, this could easily have
been achieved by significantly less intrusive means.

139. The Government restated their arguments made under Article 6 above and
concluded that the applicant had suffered no violation of Article 8. They further noted
that the domestic courts' decisions had been adopted in accordance with the relevant
domestic legislation, pursued the legitimate aim of protecting the rights of the
applicant, as well as the rights of others, and were proportionate in view of the fact
that there were no other less intrusive measures available.

B. The Court's assessment

140. The Court reiterates that any interference with an individual's right to respect
for his private life will constitute a breach of Article 8 unless it was “in accordance
with the law”, pursued a legitimate aim or aims under paragraph 2, and was
“necessary in a democratic society” in the sense that it was proportionate to the aims
sought.

141. In particular, the authorities must strike a fair balance between the interests of
a person of “unsound mind” and the other legitimate interests concerned. However, as
a rule, in such a complex matter as determining somebody's mental capacity, the
authorities should enjoy a wide margin of appreciation. This is mostly explained by
the fact that the national authorities have the benefit of direct contact with the persons
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concerned and are therefore particularly well placed to determine such issues. The
task of the Court is rather to review under the Convention the decisions taken by the
national authorities in the exercise of their powers (see, mutatis mutandis, Bronda v.
Italy, judgment of 9 June 1998, Reports 1998-1V, p. 1491, § 59).

142. The margin of appreciation to be afforded to the competent national
authorities will vary according to the nature of the issues and the importance of the
interests at stake (see Elsholz v. Germany [GC], no. 25735/94, § 49, ECHR 2000-
VIII). A stricter scrutiny is called for in respect of very serious limitations in the
sphere of private life.

143. Further, the Court reiterates that, whilst Article 8 of the Convention contains
no explicit procedural requirements, “the decision-making process involved in
measures of interference must be fair and such as to ensure due respect of the interests
safeguarded by Article 8” (see Gérgiilii v. Germany, no. 74969/01, § 52, 26 February
2004). The extent of the State's margin of appreciation thus depends on the quality of
the decision-making process. If the procedure was seriously deficient in some respect,
the conclusions of the domestic authorities are more open to criticism (see, mutatis
mutandis, Sahin v. Germany, no. 30943/96, §§ 46 et seq., 11 October 2001).

144. Turning to the present case, the Court notes that the restriction of the
applicant's legal capacity undoubtedly amounts to an interference with his “private
life”. Even assuming that this interference has been “in accordance with the law” and
that the domestic authorities have pursued a “legitimate aim”, within the meaning of
Article 8 § 2, the Court is of the opinion that the means employed were not
proportionate to the aims sought to be realised. In particular, whilst the limitation of
the applicant's legal capacity (involving his inability to independently take part in
legal actions, file for a disability pension, decide about his own medical treatment, or
even get a loan) has been very serious, the procedure on the basis of which the
domestic courts had so decided had itself been fundamentally flawed (see paragraphs
127 and 128). Moreover, some four years later and despite repeated requests to this
effect, the applicant's legal capacity has yet to be re-assessed on the merits by a court
of law (see paragraphs 134 and 135). Finally, the Court acknowledges that a legal
system must be allowed to protect itself from vexatious litigants, but considers that it
is up to the domestic authorities to set up an effective judicial mechanism of dealing
with such litigants' claims, without necessarily having to resort to additional measures
affecting their legal capacity.

145. There has, accordingly, been a breach of the applicant's right to respect for
his private life and a violation of Article 8 of the Convention.

IV. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION

146. Lastly, the applicant complained, under Article 13 of the Convention that the
proceedings resulting in the partial deprivation of his legal capacity had not provided
him with an effective remedy for the violation of his private life, and that his
subsequent attempts to have this decision reviewed were all rejected without having
been considered on their merits.

147. The Court is of the opinion that this complaint, although somewhat
rephrased, is essentially the same as those already examined under Article 6 § 1.
Having regard to its finding in relation to this provision, the Court considers that the
applicant's complaint under Article 13 does not require a separate examination on the
merits.
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V. APPLICATION OF ARTICLE 41 OF THE CONVENTION

148. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and
if the internal law of the High Contracting Party concerned allows only partial reparation to be
made, the Court shall, if necessary, afford just satisfaction to the injured party.”

A. Damage

149. The applicant claimed 20,000 euros (EUR) in respect of the non-pecuniary
damage suffered.

150. The Government contested this claim.

151. The Court considers that the applicant has suffered some non-pecuniary
damage which cannot be sufficiently compensated by its mere finding of a violation
of the Convention. Having regard to the character of the violations found in the
present case and making its assessment on an equitable basis, the Court therefore
awards the applicant EUR 12,000 under this head.

B. Costs and expenses

152. The applicant also sought the reimbursement of EUR 3,360 incurred in
lawyers' fees for the proceedings before the Court. He submitted a fee agreement
between him and Mr Y. Grozev, as well as a time-sheet.

153. In the Government's view, this claim was excessive.

154. According to the Court's case-law, an applicant is entitled to the
reimbursement of costs and expenses only in so far as it has been shown that these
have been actually and necessarily incurred and were also reasonable as to their
quantum. In the present case, regard being had to the documents in its possession and
the above criteria, the Court considers it reasonable to award to the applicant the sum
of EUR 3,000 for the proceedings before it.

C. Default interest

155. The Court considers it appropriate that the default interest should be based on
the marginal lending rate of the European Central Bank, to which should be added
three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declares the application admissible;

2. Holds that there has been a violation of Article 6 § 1 of the Convention as regards
the fairness of the proceedings resulting in the partial deprivation of the applicant's
legal capacity;

3. Holds that there has also been a violation of Article 6 § 1 of the Convention as

regards the applicant's right of access to a court concerning the restoration of his
full legal capacity;
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4. Holds that there has been a violation of Article 8 of the Convention;

5. Holds that it is not necessary to examine separately the complaint under Article 13
of the Convention,;

6. Holds

(a) that the respondent State is to pay the applicant, within three months from the
date on which the judgment becomes final, in accordance with Article 44 § 2 of
the Convention, the following sums, to be converted into Serbian dinars at the rate
applicable on the date of settlement:
(1) EUR 12,000 (twelve thousand euros) in respect of the non-pecuniary
damage suffered, plus any tax that may be chargeable,
(i1)) EUR 3,000 (three thousand euros) for costs and expenses, plus any tax
that may be chargeable to the applicant;
(b) that from the expiry of the above-mentioned three months until settlement
simple interest shall be payable on the above amounts at a rate equal to the
marginal lending rate of the European Central Bank during the default period plus
three percentage points;

7. Dismisses the remainder of the applicant's claim for just satisfaction.

Done in English, and notified in writing on 13 October 2009, pursuant to Rule 77
§§ 2 and 3 of the Rules of Court.

Frangoise Elens-Passos Frangoise Tulkens
Deputy Registrar President*
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