EBPOIICKU CVY/[] 3A JbYJICKA TIPABA

EBPOIICKU CVY /] 3A JbYJICKA IIPABA

JIPYT'O OJIEJbEILE
HNPEIMET ®EJIBAB nporus CPBUJE
(IIpeocmaska o6p. 14011/07)
TIPECYJIA
CTPA3BYP

14. anpun 2009. ronunHe

Osa npecyda he nocmamu NpagoCHANCHA Y OKOIHOCMUMA NpedsuheHum
unanom 44, cmae 2 Konsenyuje. Mozyhe cy pedaxmopcke npomene.



Y npeamery ®en6ad nporus Cpouje,

EBporncku cyn 3a jpy/cka npasa (pyro onesbeme), Ha ceHunu Beha y
cacTaBy:

Francgoise Tulkens, npedceonux,
Ireneu Cabral Barreto,

Vladimiro Zagrebelsky,

Danuté JocCiené,

Dragoljub Popovi¢,

Andras Sajo,

Nona Tsotsoria, cyouje,

u Sally Doll¢, cekpemap Ooemerva,

[Tocne pasmaTpama Ha 3aTBOpeHO] cenuunu 24. mapta 2009. roaune,
W3puue cinenehy npecymy, Koja je mToHETa TOT JaHa:
I[MTOCTYIIAK

1. IIpenmer je popmupan Ha ocHOBY mpenctaBke (0p. 14011/07) mpotus
Cpbuje, xojy je Cyny momueo o wiany 34 KoHBeHIHje 3a 3aIITUTY
JbYJICKHX TIpaBa M OCHOBHHUX cJI000/a (Y 1ajbeM TEKCTy 3BaHa
“KonBennuja’”) apxasspanuH Cpouje, r. Henerpko @enbad (mogHocuang
npencraske), 21. mapra 2007. ronuse.

2. lMogHocwWona mpejcTaBke je 3actymao r. [. Pagun, anBokat u3
3pemanuna. Biagy Cp6Owuje (y masbeM Tekcty Biiana) 3actymnao je meH
3acTynHuK, r. C. Llapuh.

3. [Ipencennuk Beha je mpeacraBim a0 MpUOPUTET y CKIIAAy ca IPABUIOM
41 Tlocnouuka Cyna.

4. TTogHocumall MpecTaBKe ce XKalruo 300T HeU3BPIIEHa MPABOCHAKHOT
CYJICKOT peliea 0 BUhjamy ca JETETOM Y XUTHOM MPEAMETY Y BE3H ca
JETETOM.

5. Cyn je 25. anmpwta 2008. roguHe oryuno aa Bimamy o6aBectu o
npencrasuu. [Ipumemyjyhu wian 29 cras 3 Konsennyje, Takole, je
OJUTYYHO J1a OJIYKY O JOIMYIITEHOCTH M OCHOBAHOCTH MPEACTaBKE JJOHECE
HCTOBPEMEHO.



YUIHLEHULE
I. OKOJIHOCTH IIPEJIMETA

6. TlogHocunar mpeactaBke je pohen 1969. ronune v )KuBU y 3peHaHNHY,
CpOwuja.

7. UumweHule npeaMera, Kako Cy UX CTpaHKe JOCTaBUJIE, MOTY CE
CyMUPATH KaKoO CJIE/IH.

A. YBoa

8. IlonHocunan npeacraske ce 1. aBrycra 1992. ronune Benuao ca M. .

9. bbuxona nena 3. ®. u H. ®. pohena cy 6. pedbpyapa 1993. rogune,
oHOCHO 9. centembpa 1994. ronune.

10. IMogrocunarn mpeacraske 1 M. @. cy modenu aa uMmajy OpavHe
npobaeme 1998. roguse.

11. M. @. ce oncenuna 19. anpuina 1998. ronune, anu cy nema ocraina
KOJ1 TOJTHOCHOLIA TIPE/ICTaBKE.

b. IIpBu Kpyr napHUYHHUX MOCTYMAKA

12. Tlogrocunamn mpencraske je 31. aBrycrta 1999. ronune mogHeo TY)KO0Y
OnmtuHckoM cyay y 3pemanuny (ONIITHHCKU CyI), Tpaxehw pasBon
Opaka, CTapaTeJbCTBO 3a JIEIy U U3IPIKABAE.

13. Y janyapy 2000. ronuae M. @. je mpoBesia HEKOJIMKO JaHa ca JIeoM
aJId UX TOCJIe TOTa HHje BpaTUIIa MOHOCHOITY MPEACTABKE.

14. Ommrunacku cyn je 6. jyna 2000. romune: (i) pasBeo Opak; (ii)
monenno M. ®. craparesbcTBO 3a jemy; (iil) HAJTOXHO TOAHOCHOILY
mpeAcTaBke nga ruiaha MecedyHOo wu3IpkaBame, W (1v) Jocynamo J1a
MOTHOCHIIAI] TIPEJICTaBKE MOKE Ja MPOBEJe ca JICIOM CBAaKU MpBU U Tpehu
BHUKCH]I Y Mecelly, Kao M CeJaM, OJHOCHO YeTpPHACCT JIaHA 3a 3UMCKH H
JETHH PacmyT.

15. OBa mpecyna je mocrana mpaBocHaxkHa 10 28. cemremOpa 2000.
TOOUHCEC.

B. Ipyru Kpyr napHU4YHMX MOCTYyNAKa



16. TlogHocunar npeacraske je 9. arycra 2006. ronuHe MOTHEO TYKOY
OnmtuHcKoM cyay, Tpaxkehu crapatesbeTBo 3a 3. @. u H. @. xao u uzmeny
nocyheHor uzapxkaBama.

17. M. @. je 22. aprycra 2006. rogwmHe MoOIHENa TOCEOHY TYXOy
OnmTHHCKOM cyay, Tpaxehu M3MeHy mpaBa MOAHOCHOLA MpEICTaBKe Ha
Bubhame ca JAe1om.

18. Onmtuacku cyx je 11. cenrem6pa 2006. roguHe 31pyKHO OBa ABa
MOCTYIIKA y J€/IaH MPEIMET.

19. IMonnocunan mpencraBke je 8. debOpyapa 2007. roauHe MOBYKao
CBOjy Tyk0y y ogHocy Ha H. ®.

20. Ommrruncku cyn je 12. ampuna 2007. roavHe Hpecyauo MpPOTHB
MOJTHOCHOIIA MPEACTaBKe, a JAeTUMUYHO y kopuct M. @. Cyn je moceOHO
HaJIoKKo Aa he moxHocuian npeacTaBke UMaT nmpaso faa ca 3. ©. u H. O.
Oyne cBake cyoore uzmely 10.00 catu npe mogue u 4.00 cata rnicose mojHe,
YUMe Cy OrpaHHY€Ha HEroBa MPeTX0/1Ha paBa Ha Bubame ca JAELOM.

21. Usrnena aa je oBa mpecyaa HeonpeheHor qaryma mocie Tora nocrajia
IIPaBOCHAXKHA.

I'. U3Bp1iHu nmocrynak

22. [Tomto My je M. @. ounrsienHo oa0uiIa MpaBo Ha Bulame ca Jerom,
noxHocwial] mpencraBke je 28. cenremOpa 2000. romuHE TOIHEO
OMNMITUHCKOM CYyly TPEAJIOT 32 U3BPUICHE.

23. OnwTuHCKH cyxd je 6. oktobpa 2000. roguHe H3a0 pelIeHe O
U3BpLIEHY, HaBeBIIM, u3Mel)y octaimor, na he M. @®. O6utu HOBUYaHO
KaxmeHa ca 1.500 nuHapa ako ce He OyJie mpuapKaBajia OBOT pellleHha.

24. Tlopnocunan mpenacraBske je 8. HoBemOpa 2000. roguHe obaBecTHO
OMNIITHHCKH CY]T 1a MY j€ 0JI0Mj€HO CBaKO BUName ca JACTIOM M 3aTPaKHO Ja
ce MPUMEHHU YCJIOBHA HOBYAHA Ka3Ha.

25. OmmruHcku cyn je 28. HoBemOpa 2000. roamHe oa0anuo OBaj
npeuIor Kao mpeBpeMeH, HaBoaehu na je M. @. mpuMmia pememe 0 Kome
je peu 20. voBemOpa 2000. ronusne.

26. OnmruHcku cyn je 27. maprta 2001. roguHe MOTBPANO CBOjy OJUTYKY
ox 28. HoBembpa 2000. ronune.

27. Tognocwmnan mpeacraBke je 25. jyna 2001. romune oGaBecTno
ONIUTHHCKM CyJl @ HEroB KOHTAKT ca JEIOM 3aBHCH OJ hyau merose
OuBIIE CyNpyre ¥ MPUMETHO Jia e MpaBOCHaXKHa mpecyna oxa 6. jyHa 2000.
rOZIMHE UTHOPHUILIE.

28. OmmurtuHcky cyA je 29. jyna 2001. roquae 10HEO OJUTyKy Ja ce
IIPUMEHH HaBeZIeHa HOBYaHa Ka3Ha M MOHOBO Hanoxuo M. d. na nomryje
npaBa MOJHOCHOLIA TTPEe/ICTaBKe Ha BUlame ca Je1oM.

29. llenrap 3a comujamHu pan w3 3pemanuHa je 22. aeremOpa 2003.
rOAMHE TOJHEO H3BEUITa] y KOME €€ HaBOAM Jla UM C€ IOJHOCHIIAIL



npezacraBke HUje oOpahao. OH je najbe nmpumerno Aa je M. @. uzjaBuna ga
MOTHOCHIIAI] TIPEJICTaBKE HHUje TI0KAa3a0 HUKAKBY MHUIMjaTHBY 3a Bul)ame ca
nenoMm. Hajzan, LlenTtap 3a couujanHu paja je MpeuIokKHUO Ja Ce U3BPILIHU
MOCTyNaK IPEKUHE.

30. Ommruncku cyn je 21. ¢ebpyapa 2005. roamHe MOTBPAHO CBOjY
omnyky on 29. jyna 2001. rogune.

31. Onmrrusacku cyx je 3. mapta 2005. rogune Hanoxuo M. @. nga miatu
6.750 nuHapa Ha UMe TPOILKOBA.

32. OnwrtuHeku cya je 8. maja 2008. ronuHe 3akazao pouuuire 3a 28. Maj
2008. roguse.

33. Ommruncku cyn je 22. maja 2008. rognHe 0TKa3ao OBO POYMIITE,
OKOHYA0 M3BPIIHU MOCTYTAK ¥ IIOHOBO MTOTBPIUO CBOj€ pelieke o1 29. jyHa
2001. ronuHe. ¥V Be3u ca 3aBpIIETKOM IOCTYIIKA, OH CE MI03BA0 HA MPECYLY
nmorety 2007. TogrHE M OCJIIOHHO Cce Ha oapende wiaHa 62 ctaB 1 3akoHa o
U3BPILHOM MOCTYTIKY (BUIETH CTaB 49 y ajbeM TeKCTy).

34. TlomTo je TPUMHO OBY OJUIyKy, TIOJHOCHJIAIl TIPEICTaBKE je
IPOIMYCTHO Aa MOJIHECe 3BaHUYHY a0y Ha UcTy (BuaeTH ctaB 50 y najbem
TEKCTY).

35. M. @. je 5. jyna 2008. roguHe miuaTuiIa MpBY HOBYAHY KazHY Koja je
oapehena 6. okrodpa 2000. ronune.

J. KpuBHYHM NOCTYNaK

36. OmmruHcku cyn je 20. ampwra 2005. roawHe Hamao na je
MOJTHOCHJIAI] TIPEJICTaBKe KpUB ITO HUje Miahao M3apkaBame 3a JeTe Y
nepuonay ox 8. okrobpa 2001. rogune o 8. mapta 2005. roguHe U OCYyAHO
ra Ha 3aTBOPCKY Ka3Hy OJ1 YEeTHPH MECEIla, YCIOBHO Ha TOJUHY JIaHa.

37. OnmruHCckH cya je 28. centemOpa 2007. ronuHe OMO3Ba0 YCIOBHY
Ka3Hy M HAJIOKUO IOJTHOCHOILY TPEJICTaBKE Jia CITy’KU 3aTBOPCKY Ka3HYy O]
YeTUpU Mecela.

38. OBa ojtyka je mocrana nmpaBocHakHa 7. HoBeMOpa 2007. roaune, a
MOJHOCHIIALl TIPEICTAaBKE j€ MOYe0 ca OJCIYKEHEM 3aTBOPCKE Ka3He 4.
debpyapa 2008. ronune. OmmTuHCKU cyx je, mehytum, 23. anpuma 2008.
rOJMHE HApEaIHO J1a MTOTHOCHIIALl TIPEICTaBKe Oy/ie 0ciao0o0lheH yCIoBHO.

B. Ocrane peieBaHTHe YNbEHHUIIE Y BE3H €A J1€1IOM

39. Uenrap 3a conmjanau pan je 31. maja 2006. roguHe NoTBpAMO Aa 3.
@. 3ancTa )KMBU KOJ MOJIHOCHOILIA MpeacTaBke o 22. anpuia 2006. roguse.

40. HaBenenu nenrap je 12. okrobpa 2006. rogune npumetno aa je: (i)
W3BPIIHU IMOCTYNAK HEIETOTBOpaH 300r Tora mTo Jena He capalyyjy, Kao Hu
Mmajka; (ii) KOHTakT wu3Mel)y MoJHOCHOLIA MpPEJICTaBKE U Jele IOHOBO
ycrioctaBibeH y Jyero 2005. rommnue; (iil) y kacHo snero 2005. roause,
omHocHo y ampumiy 2006. rogune 3. ®. je moOernma Ko MOJHOCHOIA



npenctaBke; U (1v) Aa ce HE MOXE CMaTpaTd Ja MOJHOCHUJIAI] MPEeICTaBKe
¥Ma Ha by NO3UTHUBAH YTHIIA].

41. 3. @. je 22. pebpyapa 2007. roguHe MOHOBO OTHILIA Ja )KMBU KOJ
noaHocuona mnpencraske. by je, mehyrum, Llenrtap 3a conujamuu pan Ha
Kpajy BpaTHO MajIIu.

42. 3. @. je 6. HoBemOpa 2006. rogune, m3mel)y ocranor, usjaBmia na o6u
BHUIIIE BOJIENA J]a )KUBU KOJ MOAHOCHOIIA MTPE/ICTABKE.

43. H. @. je 21. neuemOpa M3jaBUO Ja OH JKEJIH J]a OCTAHE JIa )KUBH KOJT
Majke, ald Ja je CIOpeMaH Ja ce€ pelAoBHO Buha ca MOJHOCHOIEM
IIPEJICTaBKE.

44. UcnoctaBuno ce na cy y aenemopy 2007. rogune u 3. ©. u H. ©.
YKUBEJIM KOJI ITOTHOCHOIIA MTPENICTaBKe, 300T uera My je Ommmruncku cyn 17.
neremoOpa 2007. ronvHe HAJIOXKHO A UX BPaTH MajIu.

45. Y mocebroM npenmery, OnmruHcku cyn je 26. menemoOpa 2007.
roguHe npecyauo aa M. @. uMa 3akoHCKO mpaBo Aa ce 3. d. ogsene u3
kyhe momHOCHOIa MpeacTaBKe, rie je oHa mpuBpeMeHo OopaBmia. OBa
npecyJia je mocrana nmpaBocHaxkHa 110 26. nenemOpa 2007. ronune, a 3. d. je
BpaheHa 1a *UBH KO MajKe.

E. bpauHo, puHAHCHjCKO M 31PABCTBEHO CTAK-¢ MOAHOCHOLA
NpeacTaBke

46. Tlocne pa3Boaa Opaka ca M. @. momHOCHIAIl IPEJCTABKE CE TTOHOBO
0’KEHHUO H POJIUIIO MY CE jOIIl TPOje JIele.

47. Tllomnocuorny mpencraBke je 22. ¢ebpyapa 2007. romune
YCIOCTaBJbEHA JUjarHo3a Ja 0oJlyje O]l XUNEPTEH3Hje, XUTOTIIMKEMH|e U
CTIOH/IHJIO3E.

48. Hammonanna cmyx06a 3a 3anonubaBame je 11. jyma 2008. roaune
MOTBPAWIIA JIa j€ MOJHOCHIIAIl MPEACTaBKEe 3BaHMYHO He3arocieH oa 1987.
roJuHe, ceM Ha Kpatko usmelhy 26. okrobpa 2001. rogune u 6. mapta 2002.
rogune. McnocraBwiio ce, MeyTuM, 11a je OH HE3BAaHHUYHO PAZHO Y OBOM
MIEPUOAY U JIa je TIOBPEMEHO NMPUMA0 Pa3IMIUTE BPCTE COLlMjaTHe momMohwu.

II. PEJIEBAHTHO JJOMARE ITPABO

A. 3akoH 0 H3BPIIHOM MOCTYNKY o0jaB/beH y CuryxOeHOM JHCTY
Cage3ne PenyOumke Jyrocaasuje - Cia. gmer op. 28/00, 73/00 u 71/01)

49. Unan 62 craB 1 npensuba na ce M3BpLIHM MOCTyNaK ,,IpEKUA I10
CIIy’)kKO€HO] Ty’)KHOCTH aKo C€ ... [MCIpaBa Koja ce M3BpIIaBa] ... OMO30BE,
W3MEHH, TIOHHUIITH WJIX MPOTJIAaCK HeBakehoM Ha HEKW OPYTH HAYHH, WIH
aKo ce MOTBPJia U3BPIITHOCTH .... TOHUIITH .

50. Ynan 49 craB 3 npexsuha jga moBepwiam MMa MPaBO Jia IMOJHECE
)Kal0y Ha yCBOjeHY OJUTYKY, u3Mel)y ocTasor, Ha OCHOBY 4wiaHa 62 ctaB 1.



51. Ynan 209, nako moceObHO HarnamaBa Haj0OJbe HMHTEpEce NeTeTa,
npenBuha TOCTOjake IMOYCTHOT pPOKAa OJl TPU JlaHa 3a J00pOBOJEHY
CarjacHoOCT ca pelleHkEeM O CTapaTesbCTBY W/min Buhamwy ca nererom. Ilocie
Tora, MeljyTuM, yBoJle ce HOBYAaHE Ka3HE M, KOHAYHO, aKO j€ HEOIXOJHO,
JieTe ce MPUHYAHO Oy3uMa y capalimwu ca LleHTpoM 3a corujanHu pas.

b. 3akon o u3BpmHOM noctynky odjaB/beH y Ciryx0eHOM IIIaCHUKY
Penyosmmke Cpouje — Ca. rmacauxk PC 6p. 125/04)

52. 3axoH 0 U3BpIIHOM MOCTYNKY W3 2004. roguHe je CTYIHO Ha CHary y
¢bedpyapy 2005. ronuHe, UuMe je CTaBJbEH BaH CHare 3akOH O W3BPIIHOM
noctynky u3 2000. romune. Y cxmany ca uigaHoM 304 oBOr 3akoHa,
MelhyTUM, CBH U3BpIIHM MOCTYHIM 3amodeTu mpe 23. ¢ebdbpyapa 2005.
TOAMHE CE€ MOpajy 3aBpIIUTH MpeMa 3aKOHy O HM3BPITHOM TMOCTYIIKY H3
2000. roguue.

ITPABO
I. HABOJIHA ITOBPEJJA YJIAHOBA 6 1 8 KOHBEHIIUJE

53. Ocnamajyhu ce Ha wianoBe 6 u 8 KoHBeHIHje, TOIHOCHIIAI
IpEJICTaBKE Ce KaIKo 300T HEU3BPIICHA MPABOCHAKHOT pelickha 0 Bulamby
ca JierioM koje je mouero 6. jyna 2000. roause.

54. PeneBaHTHE opea0e HaBSICHUX YWIAHOBA IJIACE KAKO CIICIIH:

Yag 6 ctaB 1

“....CBaKo, TOKOM OJUTyYHBarka O lErOBUM (W F-eHUM) Tpal)aHCKUM MpaBuMa U
o0aBe3ama ... IMa [PaBO Ha PaBHYHY ... PACIIPaBY Y pa3yMHOM POKY ... Ipe]
HETPUCTPACHUM CYIOM ...”

Yag 8

“]l. Cako nMa IpaBo Ha MOLITOBAKE JIMYHOT U MOPOJUYHOT KHUBOTA...

2. Jlp>xaBHU opraHu ce Hehe MemaTH y ocTBapHBame OBOT IpaBa
CEeM Kao MTO je mpeaBul)eHO 3aKOHOM M Kao IITO j& HEOMXOJHO Y
JIEMOKPATCKOM JIPYIITBY... Pajy 3alITHTE 37paBjba WU MOpaja, WIH
paju 3alTUTE TIpaBa v clio0o1a Apyrux Juna.”

A. IIpesmvmuHapHa npumenda Buaage y Be3dnm ca HaBOJIHOM
3JI0ynoTpe0OM NpaBa Ha NMpPeACTaBKY



55. Bnanma je mcrakia Aa je aJBOKaT IOJHOCHOIA IPEICTAaBKE a0
yYBpeIJbUBE W HeoAroBapajyhe KOMEHTape y CBOjUM 3amakamhMa KOju
NpEeJCTaBibajy 3J0YyNOTpedy TMpaBa Ha MPEICTaBKY, Y CMHCIY 3HAaueHa
ynana 35 ctaB 3 KonBennyje. OH je moceOHO onucao Branuxe nmogHecke y
BE3W Ca YHWIbCHUIIAMA W/WIM TpaBHE apryMeHTe Kao ,,IPUMHTHBHE,
,TTOIMYKJIe* U ,,JTyKaBe*, ¥ J0JIa0 Ja UX je MOTao MPHUIPEMUTH CaMoO ,,HEKO
Ko je Buneo [IpaBau dakynret ca ynmune“. Biana je, crora, mo3Baia Cyn na
MPEJCTaBKy TMpOrjiacH HEAOMYIITEHOM WIH, ajlTepHATHUBHO, Ja JUIIH
aZBOKaTa MoJAHOCHOIIA TPEACTABKE MpaBa Jia ra ,,Jiajbe* 3acTymna.

56. Cyn moxaceha ga ce, uako je ymorpeOa YBpEIJbUBOI je3uKa Y
nocrynuuma npen Cynom 6e3 cymme HENpHKIAIHA, MPEICTaBKa Ce MOXKe
onbamuTH 300T 37I0YyNMOTpede caMo Yy U3Yy3eTHUM OKOJHOCTHMMA (BHIETH,
Hup. Akdivar u opyeu npomue Typcke, npecyna on 16. cenrem6pa 1996.
roguHe, Mzeewmaju o npecyoama u oonykama 1996-UB, ctp. 1206,
ctaBoBH 53-54; Bapbanos npomue byeapcke, 6p. 31365/96, craB 36, EIIXP
2000-X; Acenos u opyeu npomue byeapcke, onnyka Komucuje ox 27. jyHa
1996. romune, Omryke u u3BemTtaju (IP) 86-b, ctp. 54). Tauno je, Takole,
na ce y oapeheHnM U3y3eTHUM CIy4yajeBUMa yIopHa yrnoTpeda yBpea/bUBOT
WIA TIPOBOKATUBHOT jE€3MKa O/ CTpaHE IOJHOCHOIA TPEICTaBKE MPOTHB
TyxeHe BIage MOXE CMaTpaTH 3J0yNOTpeOOM IpaBa Ha TMPEICTaBKY
(Bumertu, HajaoBHje, Duringer u Grunge npomue ®@panyycke (0mryka), op.
61164/00 u 18589/02, ELIXP 2003-II, xao u Stamoulakatos npomug
Vjeourwenoz Kpawescmesa, op. 27567/95, onnyka Komucuje ox 9. anpuia
1997. rogune; L. R. npomue Aycmpuje, UIMTHpaHa Y MIPETXOIHOM TEKCTY; X
npomus Hemauxke, Op. 2724/66, onnyka Komucuje ox 10. pebpyapa 1967.
rogune; X u Y. npomus Hemauke, 6p. 2625/65, onnyka Komucuje ox 30.
centembpa 1968. romune, Mszsewmaju 28, ctp. 26-42). Y mnpenMeTHOM
ciyuajy, mehytum, Cyn cmatpa J1a, Mako Cy HM3jaBe aJBoKaTa MOJHOCHOIA
IpeJCTaBKe HENPHUKIAIHE, MPETEPaHO EMOTHUBHE M jaCHO 3a JKaJbeHe, OHE
ce He CBOJIE Ha TaKBe OKOJIHOCTH Koje Ou orpaBjaie OAayKy O Mporjiameny
NpeJCTaBKe HEJOMYIITEHOM 300r 3ioynorpebe mpaBa Ha MPEJICTaBKY
(BugetH, y3 onroapajyhe nsmene, Chernitsyn npomue Pycuje (onmyxka), Op.
5964/02, 8. jyn 2004. roauHe) wWiM, 3ampaBo, Ja C€ NPEACTABHUK
MOJIHOCHOLIA TPEJICTaBKe JHIIM IpaBa Ja IpeAcTaB/ba CBOI KIMJEHTA Yy
NPEIMETHOM CIIy4ajy, MoceOHO ¢ 003MpPOM Ha YUHCHHUILYy Ja Cy CIIOpHE
u3jaBe JlaTe y 3aBpIIHUM 3ala)karkbuMa MOJHOCHOIIA PEACTaBKeE.

57. Ilpouswmiasu aa ce npeauMUHapHa npuMenda Biane Mmopa onouTH.

b. 3ak/byuyak 0 J0NMYIITEHOCTH

58. Cyn mnpumehyje na mnputyx0a MOAZHOCHOIA MpPEACTaBKE HUje
OYMTJICAHO HEOCHOBaHa y cmuciy uinaHa 35 craB 3 KonBenmuje. OH nasee



npumehyje na HHUje HETOMyIITeHa HU MO jeAHOM ApyroM ocHOBY. [Ipema
TOME, OHA C€ MOPa IPOTJIACUTH JOIYIITEHOM.

B. OcHoBaHocT

1. 'V 6e3u ca npumydxncbom nooHocuoya npedcmagke npema uiaHy 6
cmas 1 Kousenyuje

(a) AprymMeHTH KOje cy H3Hesle CTPaHKe

59. Bnagna je ucrakia jaa je:

- TIOJTHOCHJIAIT TIPEJICTAaBKEe MMA0 HEMPEKUIHE HE3BAHUYHE KOHTAKTE Cca
nertom ox 2001. rogune;

- Ilentap 3a coumjamHu paj caMm mnpemioxkuo 22. nenem6Opa 2003.
TOJMHE J1a Ce MOCTYIAaK U3BPIICHA 3aBPIIIHL;

- KonBennuja crynuia Ha cHary y ogHocy Ha CpoOujy 3. mapta 2004.
TOJINHE;

- HOBa TIpecy1a KOjoM ce TpaBa MOJHOCHOIIA TIPEICTaBKe Ha BUlame ca
JIEIIOM OTpaHn4aBajy AoHeTa 12. ampuna 2007. ronune;

- caM CIIOpHU M3BPUIHM MOCTYTIAK je 3aBpiieH 22. maja 2008. roaune;

- M. ®. koHavHO TUIaTHUJIAa HOBUAHY Ka3Hy KOjy j€ OJIpeln0 M3BPIIHU
cym; u

- MOJHOCHUJIAIl MPEACTaBKE HUjE YUYMHUO JTOBOJHHO Aa yOp3a M3BPIIHU
MOCTYyTaK, JIOK je Tpajao, U 1a je, y mehyBpemeny, ocyhen 30or Herurahama
U3JIpKaBama 3a JeTe.

Brnaga je 3akipydmiia a, mpemMa ToMme, HUje JOILIO J0 IMOBPEIe WiaHa
6 craB 1 KonBenmuje.

60. IlogHocuual npeacTaBKe je MOHOBO MOTBPAMO CBOjY MPUTYXOY U
J10]120:

- J1a je CBOjy Jelly Morao Ja Buha caMo HaKpaTko U CIy4ajHoO, Kaj Cy
Oekana Koj Hera, HCTpe]l IIKoJIe, WM MoBpeMeHo kaaa je M. ®. muuno
cMaTpana Jia je TO IPUKIIATHO;

- TJa My KOHTakKT ca JIIlOM HHUje HuKama O6uo omoryheH y ckimamy ca
NPaBOCHAXXHHUM pelliemheM 0 Bubamy ca aetom on 6. jyna 2000. roaune;

- na je Llenrtap 3a corujannu pan 6uo npucrpacad y kopuct M. @.;

- Ia HUje Morao Ja riuaha u3apkaBame 3aToO MITO je 0o 6e3 mpuxoaa,
JoLer 3/paBjba M YIJIABHOM HE3AloOCJIeH: y CBAaKOM CJy4ajy, MpaBO Ha
Bubame ca JACIoM U H3ApKABALE JIele Cy JBA HEBE3aHa MUTABkA;

- J1a je caM HM3BpIIHU CyJ OHWO y 00aBe3M Jia MOCTYIH IO CIIyKOEHO]
Jy’)KHOCTH U JIa C€ MOHAKO MHOTO ITyTa YCMEHO JKaJIHO0 300T Kallkhemha; U

- Jla 3aT0 HHUje MMaJ0 CMHUCJIA J1a TOJHECE >KajJ0y MPOTHUB OJLTyKE
OnmTHHCKOT CcyJa /Ja OKOHYA IMOCTYyMaK O KOME je ped WU Ja MOKpPEHe
HOBHM H3BpIIHU TOCTYyNaK Ha OCHOBY mipecyae noHere 12. ampuna 2007.
TOJIUHE.



(0) PesieBanTHA Haves1a

61. Cyn moaceha Ha cBOjy ypeheHy CyAcKy Ipakcy y CMHCIY Ja YiaH
6 craB 1 KonBenuuje, uzmel)y ocrasnor, mITUTH CIPOBOl)eHmhe MPAaBOCHAKHUX,
o0aBe3yjyhux CcyACKUX OJUTyKa, Koje, y JIpikaBaMa Koje yCcBajajy BiIaJlaBUHY
mpaBa, HE MOTY OCTAaTH HEW3BpIIECHE Ha IITETy jeAaHe cTpaHke. CXOIHO
TOME, CIIpOBOhemE CyICKE OIIyKEe Ce HE MOXE CHpPEYHTH, CTAaBUTH BaH
CHare HUTH HENPONMUCHO OJIYrOBIAYUTH (BUOCTH, Mely apyrum
aytoputetuma, Hornsby npomue [puke, mipecyna ox 19. mapra 1997.
roauHe, MUszsewmaju o npecyoama u oonykama 1997-11, ctp. 510-11, cras
40, Burdov npomus Pycuje, 6p. 59498/00, cras 34, ELIXP 2002-III, u
Jasiuiniené npomus Jlumeanuje, Op. 41510/98, craB 27, 6. mapt 2003.
TOJIUHE).

62. lame, Cyn mnpumehyje na je, 6e3 o03upa J1a I ce HU3BpIICHE
CIPOBOJM TPOTHB MPHBATHOT WM Jp)KaBHOT aKTepa, Ha MApXKaBH Ja
mpexy3Me CBe HEOMXOJHE KOpake Ja ce WM3BPIIM MPAaBOCHAXKHA CYACKa
npecyna Kao M Ja, TOM TNPHIMKOM, OCHTypa AEJIOTBOPHO ydemrhe Lenor
CBOT amapara, a MpOoMmycT Ja TO YYHHHM HHUje Yy CKJIaay ca 3axTeBUMa
cagpkanuM y wiany 6 craB 1 (Bumetu, y3 onarorapajyhe wusmene, y
KOHTEKCTY CTapaTesbCTBa Haj JeTeToM, Pini u opyeu npomus PymyHuje, 6p.
78028/01 m 78030/01, craBoBu 174 - 189, ELIXP 2004-V).

(B) Ounena Cyna

63. Cyn nmpumehyje, Ha pBOM MecTy, Ja je MPaBOCHAKHA OJITyKa O
npaBy Ha Buhame ca aenom of 6. jyHa 2000. roquHe ocTana HeU3BpIIeHa O
6. okrtobOpa 2000. rogmae mo 22. maja 2008. roamHe, Kaja je CHOpHH
W3BPIIHU MMOCTyNaK OKOHYAaH (BUACTH CTaBOBE 23 U 33 y TOPHEM TEKCTY).
Jlpyro, momro je I0HEO pelieme 0 M3BplIekhy, OMUTHHCKUA CYJ jé MMao
0o0aBesy nma mocTtynmu 1o CiaykOeHoj nyxHoctu. Tpehe, Cpbuja je
parudukoBana Kousenmujy 3. mapra 2004. rogusHe, mTO 3HAYM Ja je
nocTynak o kKkome je ped 6uo y Hamnexnoctu Cyna ratione temporis y
Nepuoy OJl BHILIE OJ YETHPU TOJUHE M JBa Mecena. YeTBpTo, y OBOM
nepuony ONIITHHCKH CyJ je caMO TOTBPAMO paHUje onapeheHy HOBUaHY
Ka3Hy, HAIOXuno M. @. na miatu HaBeJeHE TPOIIKOBE M OTKA3a0 3aKa3aHO
pouninte (BuaeTu craBoe 30 — 33 y ropwmem Tekcty). Hajzan, mpumeheno
je ma ONIITHHCKU CyJa MPOMYCTHO Ja TMPUMEHU Mepe MpPHUHYAEC U TOopen
JacHO H3pa)XeHOI' cTaBa OWBILE CYIpyre MOJAHOCHOLIA MPEICTaBKE Ja HE
xenmu na capabhyje (Bumetm ctaB 40 y TOpHEM TEKCTY). YTPKOC
OCETJbUBOCTH CIIOPHOT TOCTYNKa, Ka0 W UYWIHEHUIM Ja je MOJHOCHIIAILl
mpencTaBke Morao aa Buba nerny camo He3BaHW4YHO, Cyg, mpema ToMme,
cMmatpa na opranu CpOuje HHUCY Mpeay3eiu JOBOJbHE Mepe Ja Ce U3BPIIU
NpaBOCHAXXHA OJAJyKa O MpaBy Ha Bubhame ca nmernoMm ox 6. jyna 2000.
roguuae. CX0aHO TOME, JIONUIO je A0 moBpeae uiaHa 6 craB 1 KonBennuje.



2.V sesu ca owcanbom noonocuoya npedcmaske npema unaHy 8
Koneenyuje

(a) ApryMeHTH Koje cy U3HeJIe CTpaHe

64. 1 Bnama u momHOCWiIAIl MPEINCTaBKEe Cy CE OCIOHHJIM Ha CBOje
OJIHOCHE apryMeHTe onucaHe y cTaBoBUMa 59 u 60 y mpeTxoITHOM TEKCTY.

(0) PesreBanTHA Havej1a

65. Cyn mpumehyje nma y3ajaMHO YKHBaWme pOIUTEIha M JETETa Yy
Mel)ycOOHOM KOHTaKTy TpeACTaB/ba CYIITHUHCKH €JIEMEHT ‘‘TIOpPOJAUYHOT
xuBoTa” y cmuciy wwiana 8§ KosBeHmuje (Buaetw, Mel)y ocTamum
ayropuretuma, Monory npomug Pymynuje u Mahapcke, 6p. 71099/01, cras
70, 5. armpun 2005. rogune).

66. Unan 8 ykjpyuyje W MpaBO poaMTeIba Ha Mepe Kkoje he um
OMOTYhHTH TOHOBHO CIajame ca JIETETOM M 00aBe3y JAp)KaBHUX OpraHa Ja
ONlaKIllajy Ta TOHOBHA crajama (BUIAETH, Mel)y ApyruM ayToOpHUTEeTHMA,
Ignaccolo-Zenide npomue Pymynuje, 6p. 31679/96, ctas 94, ECHR 2000-I;
Nuutinen npomug @umucke, 0p. 32842/96, cras 127, ECHR 2000-VIII;
Iglesias Gil u A. U. I. npomusg [lInanuje, 6p. 56673/00, cta 49, ECHR
2003-V).

67. Ono wTo je omnyuyjyhe je Aa Jin cy Ap)KaBHU OPTaHH MPETy3ein
CBE HEONXOJHE Mepe Ja OM OJIAKIIAINA U3BPIICHE CYIACKHX OJUTYKa y BE3M
ca JIeIIOM Kako Ce MOXE pPa3yMHO 3aXTeBaTH y MOCEOHHM OKOJIHOCTHUMA
CBaKor mpeameTa (BuaeTH, y3 oaroBapajyhe msmene, Hokkanen npomus
QuHcke, TATHPAH y TOPHEM TEKCTY, cTaB 58; Ignaccolo-Zenide, nutupas y
TOpHEM TEKCTYy, cTaB 96; Nuutinen npomus ®Duxcke, UUTUPAH Yy TOPHEM
TeKCTy, cTaB 128; Sylvester npomus Aycmpuje, 6p. 36812/97 u 40104/98,
craB 59, 24. anpun 2003. roguHe). Y OBOM KOHTEKCTY, aJ€KBaTHOCT MeEpe
ce npecyhyje Op3MHOM EHEHOT CIpOBOhEemba, MOIMITO MPOTOK BpEMEHA MOXKE
MMaTH HETNONIPABJBUBE MOCIIEAUIIE 32 OJJHOCE U3Mel)y nerera u poaurTesba ca
KOjUM HE XHBH (BUACTU Ignaccolo-Zenide, uTUpaH y TOPHEM TEKCTY, CTaB
106).

68. Ha xpajy, Cyn noaceha na nako Mepe npuHyze HUCY MOXKEIBHE Y
OBOj OCETJPMBO] MaTe€pHjH, yIoTpeOda CaHKIMja HE cCME OMTH UCKJbydueHa y
Clly4ajy HE3aKOHHUTOTI MOHAIama POJUTESha Ca KOJUM Jela KUBe. (BHICTH
Ignaccolo-Zenide, nutupan y ropmbeM TeKCTy, ctaB 106).

(B) Ouena Cyna
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69. C o003upoM Ha rope LMUTUPaHy CYACKY Ipakcy, IMoceOHe
YUIGEHUIIE OBOT TpEAMETa W TOJHECKE CaMUX CTpaHa Koju cy Beh
pasmarpaHu Inpema wiaHy 6 (Buugetu ctaB 63 y ropwmeM Tekcty), Cyn
Hama3u jga opranu CpOuje HHUCY YYHHWIM CBE INTO j€ Y HBHXOBO] Mohu m
IITO ce OJ IUX MOMNIO omnpaBgaHo oudekuBatu. [loceGHO, Hako je
MOJHOCHJIALl IPEICTaBKE MMAO CIOPAaJU4YHM KOHTAKT ca JIELOM, HErona
npaBa Ha Bubame ca JeLoM, Kako je mpeasuheHo mnpecyaoM ONIITHHCKOT
cyna ox 6. jyra 2000. ronuHe, HUKa/Ia HUCY OCTBapeHa, a YMECTO TOTa, Ha
Kpajy cy My OrpaHHuYeHa IpecyaoM UcTor cyaa of 12. anpuna 2007. roguHe
(Bumetu craB 20 y ropmeM TeKCTy). JIerMTUMHU HHTEpec MOAHOCUOLA
OpeJCcTaBKe Jla pas3BHja M OJpKaBa Be3y ca CBOJOM JEIOM U HHXOB
JQYTOPOYHH WHTEPEC Y UCTOM CMHCIY THME HHUCY TMPOMUCHO Pa3MOTPEHH
(BunmetH, y3 oparomapajyhe wusmene, Gorgiili npomuse Hemauke, Op.
74969/01, craB 46, 26. dedpyap 2004. rogune), 300T Yera je MmoaHOCHITAIL
IpeJCTaBKe MPETPIEeo MOCeOHO KPIlIeHe MpaBa Ha MOLITOBAKE MOPOAUYHOT
JKUBOTA 3ajeMYeHOr wWiaHoM & (BuaeTtw, y3 ojarosapajyhe wu3Mmewne,
McMichael npomus Vjeourwenoe Kpawescmea, nipecyna on 24. dhebpyapa
1995. ronune, cepuja A 6p. 307-b, ctas 91).

II. HABO/IHA ITOBPE/JIA YJIAHA 13 KOHBEHIIMJE

70. Tlpema wiany 13 KonBeHIyje, MoIHOCHIIAI] TTPEICTABKE CE JKATHO
Ja HEMa Ha pacroyaramby JAeloTBopaH aoMahu Jek kako Ou yoOp3ao
MOCTYTIaK U3BPIICHA Y TTUTABY.

71. Unan 13 KoHBeHIHje riIacu Kako CIeIu:

“Cpako xome cy moBpehena mpaBa u cioboje npensuleHe y OBOj
KoHBeHIMjU ¥WMa TIpaBO Ha JCJIOTBOPAaH TMpaBHH JIGK Mpen
HAIIMOHAJTHUM BJacTuMa, 0e3 003upa jecy JIu MOBpeay M3BPIIUIIA JIUIA
KOja Cy TIOCTyTIajia y ciry>kO€HOM CBOjCTBY.”

A. lomymreHoct

72. Cyn npumehyje na oBa mputyx0a mokpehe nmuTama YUHEHULA U
npaBa 1o KonBeHuuju, uuje yTBphUBame 3axTeBa pa3zMmaTpame
ocHoBaHoctH. OH, Takohe, cMaTpa Ja anda HUje OUYHUTIICTHO HEOCHOBAHA Y
OKBUpY 3Hauema wiaHa 35 ctaB 3 KoHBeHIMje 1 J]a ce He MOKE MPOTIaCUTH
HEJOIMYIITEeHOM HU 10 KOM Jpyrom ocHoBy. JKainba ce, mpema Tome, Mopa
MPOTIIACUTH IOy IITEHOM.
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B. OcHoBaHoCT

73. Braga ce ocioHWIa Ha apryMeHTE OIMCAHE y CcTaBy 59 y ropmweM
TEKCTY M OcTaja IpU TBPIHH Ja, CTOra, HUje OUI0 HU MOBpe/e YjaaHa
13.

74. IlonHocual npecTaBKe je€ IOHOBO MOTBPIUO CBOJY Kaily.

75. C 003UpOM Ha HETOBO MUIILJBEHE Y BE3U ca WiaHOM 6 cTaB 1 u §,
Ka0 U Ha HEroBe NPETXOJHE Mpecyae MO OBOM NUTamy (BUAH, Y3
onroBapajyhe wm3mene, B. 4. M. npomus Cpouje, 6p. 39177/05, 13.
Mmapt 2007. rogune; Mnuh npomus Cpouje, 6p. 30132/04, 9. oxTobap
2007. romune), Cyn cMarpa Ja y pelieBaHTHOM TPEHYTKY 3auCTa HUJE
MOCTOjao0 JAEeTOTBOPAH MPABHU JIEK Mpema JoMaheM mpaBy 3a MPUTYKOY
MOJTHOCHONIA TIPEJCTaBKe Ha HEW3BpIICHE y nHTamy. [Ipema Tome,
JIOIILTO je 10 moBpeae wiaHa 6 ctaB 1 u 8 KonBenuyje.

III. ITIPUMEHA YJIAHA 41 KOHBEHIINJE

76. Unan 41 KonBenuuje npenpuba:

“Kama Cyxn yrBpaum mpekpinaj KoHBEHIIMje WM MPOTOKOJIA Y3 BY, a
yHyTpalllke MpaBo Bucoke cTpaHe yroBopHulle y nuTamy oMmoryhasa
camo nenmumuuny ommrety, Cyxa he, ako je To moTpeGHO, MPYKHUTH
MIPaBUYHO 3310BOJbEH-E olTeheHoj cTpaHuu.”

A. HlTera

77. Tloanocunan npeacraBke je Tpaxkuo ommrery ox 20.000 eBpa Ha
MMe HeMaTepHjaiHe ITETE.

78. Bnana je Taj 3aXTeB OcTOpHIa.

79. Cyn He BUAM HHjEaH pPA3IoOr 3a CyMibY Ja je IOJHOCHIIAI
MpeJICTaBKe MPETPIICo MaThy 300T HEU3BPIICHA HETOBUX MpaBa Ha Bulame
ca JleroM, Ma 3aTo camMo YTBphUBame MOBpelne HE OW TpeCTaBIbajio
JIOBOJHHO MPABUYHO 33/I0BOJHEHE Y CMUCITY wiiaHa 41.

80. C 003upoM Ha Tope HaBEACHO M Ha OCHOBY NPaBHUYHOCTH, KAaKO Ce
To Tpaxku uinanom 41, Cyn noaespyje nomuocuoiy npeacraBke 4.000 espa y
OBOM JIeIy.

b. Tpoumkosu

81. IlogHocunal npexacraBke je, Takohe, Tpaxkuo ykymnHo 5.000 eBpa
Ha MME TPOIIKOBa Koje je MMao Koj aoMahux cyaoBa Kao M Ha UMeE
TPOIIKOBA KOj€ j€ MIMa0 Yy BE3U Ca CBOJUM CTPa30ypIIKUM IPEAMETOM.

82. Bnana je ocriopuiia oBe 3axXTeBe.
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83. Ilpema mpakcu Cyna, mogHOCHIAIl MpPEACTaBKE MMa IPaBO Ha
HaKHAJy TPOIIKOBA CaMO y OHOj MEpPH y KO0jOj je TMOKa3aHO Ja Cy OHH
3ampaBO M HEOIXOJHO HACTAIM M Ja Cy ONpaBJaHU y TOTJIeNy Hh3Hoca. Y
NPEeIMETHOM CITy4ajy, y3€BIIM Yy 003Mp HemocTarak mH(popmaiuja Koje
nocenyje u rope HaBeqeHe kputepujyme, Cya ondairyje, Ka0o HETOTKPEIJbEH
YHICHUIIAMA, 3aXTEB MOJHOCHOILIA PEICTABKE 32 HAKHAIY TPOIIKOBA.

B. 3arTe3na kamara

84. Cyn cmarpa J1a je mpUMEPEHO J1a 3aTe3Ha kamara Oy/ie 3aCHOBaHa Ha
HAjHUKO] KaMaTHOj cTonu EBporicke neHTpane 6aHke y3 10AaTak o TpH
MPOIICHTHA ITOCHA.

N3 T'OPE HABEJIEHUX PA3JIOT'A, CY ]

1. Ilpoenawasa mpeacTaBKy IOMyIITEHOM BehnHCKUM OpojeMm riracoBa;

2. Ymephyje rmacoBuMa IeCT MpeMa jellaH J1a je JOIUIO O OBpe/Ie YaHa
6 ctaB 1 KonBeHuuyje;

3. Ymephyje rnacoBuMa 1IecT npema jeJiaH Aa je AOLUIO 0 MOBpee YiaHa
8 Konseniyje;

4. Ymephyje rmacoBuMa 1IecT mpemMa jefaH Ja je IOIIIo 0 MoBpee
ynanal3 KonBenmyje, y Be3u ca unaHoBuma 6 cras 1 u §;

5. Vmephyje rnacoBuma 1ect npema jeiaH

(a) na TyxxeHa apskaBa Tpeba Ja UCIUIATH TOJHOCHOILY TIPEICTABKE, Y POKY
Ol TPH Mecella O] JaTyMa KaJa OBa Ipecyja MOCTaHe MPaBOCHAKHA, Y
ckiany ca uinaHoMm 44 craB 2 Konsennuje, 4.000 eBpa (detupu Xusbajze
eBpa), IUIyC IOpe3 KOju Cc€ MOXE IUIATHUTH, Ha WUME MPETPIIbCHE
HeMaTepHjajaHe MmTeTe, Koju he OWUTH MpPEeTBOPEHH y CPIICKE IUHApE IO
Kypcy Koju he BaXuTH Ha J1aH UCILIATE;

(6) ma mo ucTeKy rope HaBeleHa TPU Mecella J0 HCIuiaTe, Tpeda IIaTUTH
o0MYHY KamaTy Ha TOpe HaBeleHE HM3HOCE IO CTOMHM Koja je jeaHaka
HAjHWKO] KaMaTHO] cTomu EBporicke IeHTpane OaHke y3 JoJaTak OJ TPH
NPOIICHTHA MTOCHA;

6. Oobuja octaTak 3axTeBa TMOJHOCHOIIA TMPEACTAaBKE 3a IPABHYHO
3a/I0BOJBEILE.
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CacTaBsbeHO Ha EHTJIECKOM jE€3HMKY M JOCTaBJbEHO Yy MHCAaHOj (popMH Ha daH
14. anpuna 2009. roguHe y ckiagy ca mpaBuioM 77 cTraBoBu 2 U 3
[Tocnosnuka Cyna.

Sally Dollé Frangoise Tulkens
Cexkpertap [Mpencennuk

VY cknany ca wianoMm 45 craB 2 KonBennuje u npasuioMm 74 crtas 2
ITocnoBHuka Cyna, y3 OBy npecyy Ipuiaxy ce ciaeneha Mulllbema:

(a) carmacHo Munbewe T. [lonosuha;
(6) m3aBOjeHO MUNILBEHE The Jociene.
CATJIACHO MUUIJBEWBLE CYIUJE ITOITOBURA

Cnoxuno cam ce ca BehmHOM CBOjUX KoJiera O OCHOBAaHOCTH
npeaMeTa, ajli caM paHuje OMO 3a TO Ja ce MPEeJCTaBKa CKUHE ca JIMCTE Ha
OCHOBY 3JIOymoTpeOe mpaBa Ha TMpPEACTaBKY y cmuciy unaHa 35(3)
Konsenmyje.

Pasmor 3a MoOj oBakaB CTaB MO NHTamy IOMYLITEHOCTH je Ouo
HETPUCTOjaH W TOTIIYHO HENPHKIATAH je3UK KOjU je KOPUCTHO aJBOKAT
MOJHOCHOLA TIpeicTaBKe y nogHecuuma Cyny.

Beoma cymmam ga je amBokary wuWKajga OWIO J03BOJBEHO J1a
ynoTpebsbaBa TakaB je3UK y TOKYy JoMahux TOCTymaka H, IO MOM
MUY, OH OM Tpebamo ma Oyae KaXmeH Ol CTpaHe AJIBOKATCKe
KoMope.
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N3IBOJEHO MUILIJBEBE CYIUJE JOCIENE

Xao mu je mTo HE MOTy JAa ce carjacuM ca 3aKJbydluMma
Onebema y OBOM MPEAMETY y CMHUCITY MOBpEAE ujiaHa 6
craB KonBeHuuje u noceOHe noBpeze wiaHa 8.

[TonHocunal mpencTaBke ce Kajauo MmpemMa ujany 6 u 8
KonBenuuje 300r mpomycTa 1a c€ U3BPIIN MPABOCHAKHO
perneme KOjuM My ce jaocyhyje mpaBo Ha Bubhame ca
neroM koje je OmmruHCKkH cya ycBojuo 6. jyna 2000.
roguHe. [IpeMa MOTHOCHOILY TIpEACTaBKE TO pElICHE je
octajo HeusBpineHo A0 22. maja 2008. roaune (BuaeTH
craBoBe 14, 22, 23 u 33 nipecyne).

I[lo moM wMunUbewmy, OBaj npeaMer je Tpebdano
aHaM3upaTu U3 nepcrektuBe KoHBeHlMje camo mpema
ynaHy 6 craB 1, jep je OBJe IMIaBHO MHUTAkE HEU3BPILCHE
cyacke mpecyae oa 6. jyna 2000. rogmHe, mocMaTpaHO
Kao Jeo mpaBa Ha mpucTtyn cynay. llpema Tome, Huje
moTpeOHO TMOCEOHO pa3Marpame npemMa wiany 8 (BUACTH,
y3 oaro6sapajyhe usmene, Mehmet u Suna Yigit npomues
Typcke, mpencraBka Op. 52658/99, npecyna onx 17. jyna
2007. ronusne).

VY3umam y o63up aprymente Brame na je momHocuiarg
MpeICTaBKe UMA0 HETpPEKHJIHE, He3BAaHMYHE KOHTAKTe ca
nerom ox 2001. ronune Hanasbe. [Ipumehyjem, Takohe, na
je Lenrap 3a counjannu pan u3 3pewmanuna 22. geueMmopa
2003. romuue obaectmo gomahm cym ga My ce
MOJHOCHIIALl TIpe/IcTaBke HHUje oOpatmo u na je M. O.
W3jaBUia Ja TOJHOCHWIAIl TIPEICTaBKE HHje I10Ka3a0
HUKAKBY WHUIMJaTUBY Yy MOKyIIajy aa Buha nemy. U3 tux
pasnora je LleHtap 3a comujamHu paj MPEeAIOKHO Ja ce
U3BPIIHU TOCTYMaK OKOH4YA. [lo MOM MHIBEHY, OBO
JacHO TIOKa3yje Ja caM MOJHOCHUJIAI] MPEJICTaBKe HUje OMO
JIOBOJHHO aKTHBaH J]a TPAXKU KOHTAKT ca JEIOM. YIIPKOC
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TOME, BEpyjeM Ja OBU apryMeHTH HHUCY ojuiydyjyhu y
OKOJTHOCTMMA Cllydaja, moceOHo 3ato mro je CpoOmja
patudukoBana Kouseniujy tek 3. mapra 2004. rogune.
To 3naum ga, npema Haanexuoctu Cyna ratione temporis,
camo nepuof ofn 3. mapra 2004. rogune, kaga je Cpouja
parudukoBana KouBenumjy (Bumetu, y3 oaronapajyhe
usMeHe, Jasiiiniené npomug Jlumeanuje, 6p. 41510/98,
ctaB 38, 6. mapt 2003. rogune) no 22. maja 2008. roauxe,
KaJa je W3BpIIHU IOCTyNaK 3aBpIICH, Tpeda y3eTH y
003mp.

Cana 6u Tpebano aHanuzupatu aa i je TyxeHa Ipkasa,
y3uMajyhu y 003up BeH npocmop 3a npoyeHy, peaysena
CBE HEONMXOJHE KOpake Ja c€ IPaBOCHAXHA CyJCKa
OJUTyKa M3BPIIHU Y Pa3yMHOM POKY M Ja JIM j€ yYWHHUIIA CBE
mTO je y HeHoj Mohu, a MmTO ce MOTJ0 pPa3zyMHO
OYCKMBATH. Y TIOTIYHOCTH CE€ CJIaXXeM Cca JacHO
nepuHucanoM cyackom mpakcom Cynma ga  ce
OTIPaBIAHOCT JIy’)KWHE TIOCTYTIKA, YKJbYUyjyhu U U3BpIIHA
MOCTyMNaK, pa3MaTpa y CBETIy KpUTEpHUjyMa YTBpHEeHUX
npakcom Cyma, TmoceOHO CIIO)KEHOCTH  TpeaMeTa,
MOHAINlIakba TMMOJHOCHOIA TMPEICTaBKE U  HAJJICKHUX
opraHa, a, Takohe, ¥ BaKHOCTH MpeaMeTa 3a IOAHOCHOIA
npenctaBke (BuaeTd, Mel)y MHOTHM APYyTMM ayTOpUTETA,
Comingersoll S. A. npomuse Ilopmyeara [BB], Op.
35382/97, crap 19, EIIXP 2000-1V). Ja ce, Takole,
Clla)kKeM Jla 4jaH 6 IITUTH CIPOBONEHE NMPaBOCHAKHHUX,
o0aBe3yjyhux cynckumx omjiyka, Koje, y IpkaBama Koje
MpHUXBaTajy BIAJaBUHY TMpaBa, HE MOy OCTaTH
HEU3BpIIEHEe Ha IUTeTy jeaHe crpaHe. CXOIHO ToMme,
U3BpIICHE CYICKE OMIYKE c€ HE MOXKE CIIPEUUTH, CTABUTH
BaH CHAare WIM HEOMpPaBJaHO KacHUTH (BuueTH, Mehy
MHOTHM ayTopuretuma, Hornsby npomus I puke, npecyna
oa 19. mapra 1997. ronune, cras 40, Hzsewmaju 1997-11,
Burdov npomus Pycuje, 0p. 59498/00, craB 34, ELIXP
2002-111, u Jasiuniené npomus Jlumeanuje, 6p. 41510/98,
craB 27, 6. mapt 2003. ronune uta.). Y npeaMeruma y
BE3M Ca CTapaTebCTBOM, BAKHOCTH IMPEJAMETHOT MHUTama
3a MOJIHOCHOIIA MPEJICTaBKE y CYACKOM MOCTYNKY MOpa ce
natu moceOHa TexuHa. To 3HAUM Aa je OJ] CYIITHHCKE
BXHOCTH J1a C€ Y TPEeIMETHMA y BE3H Ca CTapaTeJhCTBOM
3a zeny noctymna 0p3o (Bunetu Nuutinen npomug QuHcke,
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Op. 32842/96, cras 110, ELIXP 2000-VIII), momrto mpoTek
BpEMEHa MOXXE€ WMATH HETOINPAB/BUBE IOCICIUIE 3a
onHoce m3Mmely neme u poauTeshba ca KOjuMa HE >KUBE
(Bumetn, y3 oxaroBapajyhe wusmene, Maire npomug
Ilopmyzana [BB], 6p. 35382/97, cras 74, ELIXP 2003-
VII, u Ignaccolo-Zenide npomus Pymynuje, 6p. 31679/96,
cra 102, EIXP 2000-I), mako ce 3akamimeme Yy
onpeheHoj] ¢a3um MoKe TOJepHcaTH akKo C€ YKYIHO
Tpajame MOCTYNKa HE MOXE CMaTpaTh MPEKOMEpPHUM
(BumetH, Ha mipumep, Pretto i drugi npomus Umanuje, 8.
neriembap 1983. ronune, craB 37, cepuja A 6p. 71).

Kanma ce BpaTmMo Ha OKOJTHOCTH HAIIeTr mpeaMeTa, Tpeda
MPUMETUTH JIa je TIEpUOJI KOju Tpeba y3eTH Y pa3Marpame
noueo Tek 3. mapra 2004. ronune. CxoaHO TOME, IIpema
Munubewy LleHTpa 3a comujasHu paj;, KOHTakT u3Mmely
MOJIHOCHOIIA TPEACTaBKE W FHErOBE JIEe j€ TIOHOBO
ycrnoctaBibeH y nero 2005. romune (Bugetu crtaB 40
npecyzae). Ocum Tora, Llenrap 3a commjamau pan je 31.
Mmaja 2006. ronune notBpauo aa 3. @., jeana ox xkhepku
MOJIHOCHOLIA TIPEJCTaBKe, 3alpaBoO KHUBU ca BUM 01 22.
anpuia 2006. roguxe.

Jlasbe, Tpeba y3etm y o0O03uMp HaKHAagHE TIOy3/aHE
aprymente ucror Llentpa. OH je 12. oxtobpa 2006.
TOAMHE TPUMETHO Ja j€  U3BPIIHU  IOCTyHaK
HEIEeNOTBOpaH HE caMmo 300T Hecapalime Majke, HEro u
nere. LlenTap 3a conujanau pan je, Takohe, MpUMETHO aa
ce HE MOXKE CMaTpaTH Ja caM MOJHOCHJAll HpeacTaBKe
uMa MO3UTHBAaH yTHULA) Ha WeroBy khepky 3. @., mTo je,
Mo MOM MHUIUBEHY, BeoMa BaxaH QakTtop Yy
yCIIOCTaBJbalby paBHOTEXE M3Mel)y mHTepeca poauTesba U
nerne. YtBpheno je, takohe, ma je 22. debpyapa 2007.
roguHe jenHa on Khepku, 3. @., MOHOBO OTHIILIA Ja YKUBHU
KOJI TIOJTHOCHOIIa TIPEJICTaBKe, ajau je BpaheHa majuuHO]
kyhu.

Jlaswe, ncrioctaBuiio ce fa cy y aenemopy 2007. ronune u
3. @. u H. ®. xxuBene KoJ MOAHOCHOIIA TIPECTaBKe, 300T
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yera My je 17. nenem6pa 2007. roquHe ONIITUHCKH CYJ
HAJIOKUO Jla WX BpaTH Majuu (BUmeTH craBoBe 44 u 45
npecyze). YnmeHuIe oBOT MpeMeTa jacHO MoKa3yjy Ja je
MOJHOCHIIAIl TPEACTaBKE HMMAo KOHTAKT ca JeloM O]
2005. roguHe U 1a cy, IITaBMILE, Jela 3alpaBo >KUBEJIA
KO/ Fera, 4YnMe je TMPEKPIICHO CYJCKO peliermhe a OHa
Oyay Koa Majke. Y OBUM OKOJHOCTHMA, jOII jeaH aCHeKT
je Morao uWMaTH BeOMa INTETHE YTHIAje — Majka ce,
Takohe, MOrjia »aluTHu MTO periemhe OMIITHHCKOT Cyaa
oxn 6. jyna 2000. rogwHe, KOjUM ce Jiela B\bOoj JI0ACbY]Y,
HUj€ U3BPIIEHO, MOIITO Cy Jiella 3aIpaBoO WA OBPEMEHO
YKUBEJa KOJI MOJJHOCHOILIA TIpe/ICTaBKe (BUIETH cTaBoBe 39
—41 u 44).

Tpeba, Takohe, npumerntn na LleHTap 3a comujayHu pan
HHUje MOCTYIMao caM y M3BPIIHOM IMOCTYIKY, Beh je uMao
noapimky aomahux cyzgosa. OmmTuHCKH cya je 6.
oktoOpa 2000. romgvHe TOHEO pELICHE O H3BPIICHY Y
KoMe je, uaMel)y ocrarmor, HaBeaeHo ga he M. @. Gutu
HOBYAaHO KaxwmeHa ca 1.500 gunapa ako ra He Oyze
ucnomroBasia. OmmTuHCKU cyn je 29. jyra 2001. rogune
OJUTYYHO J1a IPUMEHH HaBEJICHY HOBYAHY Ka3HY U MIOHOBO
Hanoxno M. @. nma momTyje TpaBa IMOAHOCHOIA
mpencrtaBke Ha Bubame ca genoM. OBy OUIyKy je
OnmTHHCKH cyn moTBpauo y ¢ebdpyapy 2005. roause.
OnmtuHeku cyx je 3. mapra 2005. roguHe Hajmoxuo M.
®. na matu 6.750 quHApa HA UME TPOIIIKOBA.

Jlajbe, moOHaIIalke MOJHOCHOIA TPEICTaBKe, Takole,
Tpeba kputukoBaTu. OniutuHckH cyx je 20. anpuia 2005.
TOJMHE YTBPMO J1a j€ MOAHOCUIIALl PEJCTaBKE KPUB ILITO
Hyje muahao m3npkaBame 3a nete ox 8. okrodpa 2001.
roguHe 1o 8. mapra 2005. roauHe W OCyAMO Ta Ha
3aTBOPCKY Ka3Hy O]l UETHPU MEcela, YCIOBHO Ha TOAMHY
nana. [lpumam K 3Hamy apryMeHT MOJHOCHOIA
MpelcTaBKe Na je OMo He3arocJeH W J1a HUje MOTao Ja
mnaha u3apikaBame 3a JIETe, alld cMaTpaM Jia je Y TaKBoj
CUTyallMju TOAHOCHJIAIl MpeACcTaBke Tpebamo mga ce
o0patu cydy Ja ce peleme O H3ApKaBamby H3MEHH.
[TacuBHOCT TOAHOCHOIIA TIPEACTAaBKE C€ HE MOXKE
cMarpaTd  OATOBapajyhmM  JOMPUHOCOM  HajO0JbUM
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11.

uHTepecuma aene. Kako ja To pasymeMm, MOJHOCHIIAI
IpeACTaBKe HUje MMAO CaMo IPAaBO Ha KOHTAKT ca JEIOM
Beh u ¢puHaHCHjCKy 00aBe3y Aa TOMPUHOCH TOTOBOPUMA O
HUXOBOM ONTUMAITHOM KHBOTY U 00pa3oBamy.

VY OKOMHOCTHMa TpenMeTa, 3aKk/bydyjeM Jla Cy CPICKH
OpraHu YYMHWIN CBE IITO je Y BUXOBOj MOhHM IITO ce of
BHUX MOTJIO pasyMHO o4yekuBaTH. OHH Cy Tpeay3elu CBe
HEOITXOHE MEepe J1a OJAKINAjy U3BPUICHE CyICKE MPecy e
on 6. jyna 2000. roguHe a, MO MOM MUILBEHY, YKYITHO
Tpajalkbe M3BPITHOT IIOCTyNKa CE€ HE MOXKE CMarpaTu
npekoMmepHuM. Ilpema Tome, y OBOM TpenMeTy HHje
gonuio nmo moBpene wiaHa 6 craB 1 KonBenmwje.
V3umajyhu y o003up uUBEHHIy Ja ce YyTBphUBame
noBpene wiaHa 8§ KoHBeHIMje 3acHUBA Ha HUCTHUM
apryMeHTHMa, KOjH Cy aHAJIM3UpPaHH TpeMa WwiaHy 6 cTaB
1 KonBenmuje, a moceOHO ¢ 003UPOM Ha IpaBe MPHINKE
MOJJTHOCHOIIA TIPE/ICTaBKe J1a Buha Jely, 1a 4ak 1 Ja KUBU
ca WBUMa, Oclamajyhn ce Ha YHIbEHUIy J1a C€ Y OBOM
IpeaAMEeTY He MOTY IPUMETHUTH HETIONPABIEUBE TTOCIICTUIIC
3a OmMHOC u3Mely jeme W HUXOBOT OIa, a, Takobe,
y3uMmajyhu y 003up u aktuBaH ctaB LleHTpa 3a couujaiHu
pan W cymoBa, 3aKJbydyjeM Ja HHje TOTPEeOHO MOCEeOHO
pa3marpame npeaMeTa npema wiany 8§ Konsenmyje.

[TomTo He Hala3uM MOBpEAE y OBOM MpPEIMETY, ja caM,

Takohe, riacama MPOTHB JOAENE HAKHAAE IOJAHOCHOILY
npenacraBke npema wiany 41 Konsenmuje.
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FELBAB v. SERBIA JUDGMENT 1

In the case of Felbab v. Serbia,
The European Court of Human Rights (Second Section), sitting as a
Chamber composed of:
Frangoise Tulkens, President,
Ireneu Cabral Barreto,
Vladimiro Zagrebelsky,
Danuté Jociené,
Dragoljub Popovi¢,
Andrés Sajo,
Nona Tsotsoria, judges,
and Sally Doll¢é, Section Registrar,
Having deliberated in private on 24 March 2009,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1. The case originated in an application (no. 14011/07) against Serbia
lodged with the Court under Article 34 of the Convention for the Protection
of Human Rights and Fundamental Freedoms (“the Convention”) by a
Serbian national, Mr Nedeljko Felbab (“the applicant”), on 21 March 2007.

2. The applicant was represented by Mr D. Radin, a lawyer practising in
Zrenjanin. The Serbian Government (“the Government”) were represented
by their Agent, Mr S. Carié.

3. The President of the Chamber gave priority to the application in
accordance with Rule 41 of the Rules of Court.

4. The applicant complained about the non-enforcement of a final access
order in a pressing child-related matter.

5. On 25 April 2008 the Court decided to communicate the application
to the Government. Under the provisions of Article 29 § 3 of the
Convention, it was also decided that the merits of the application would be
examined together with its admissibility.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

6. The applicant was born in 1969 and lives in Zrenjanin, Serbia.
7. The facts of the case, as submitted by the parties, may be summarised
as follows.
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A. Introduction

8. On 1 August 1992 the applicant married M.F.

9. On 6 February 1993 and 9 September 1994 their children Z.F. and
N.F., respectively, were born.

10. In 1998 the applicant and M.F. started having marital problems.

11. On 19 April 1998 M.F. moved out, but the children remained with
the applicant.

B. The first set of civil proceedings

12. On 31 August 1999 the applicant filed a claim with the Municipal
Court in Zrenjanin (“the Municipal Court”), seeking the dissolution of
marriage, the custody of the children and a contribution to their
maintenance.

13. In January 2000 M.F. spent several days with the children, but failed
to return them to the applicant thereafter.

14. On 6 June 2000 the Municipal Court: (i) dissolved the marriage; (ii)
granted custody of the children to M.F.; (iii) ordered the applicant to pay
monthly child maintenance; and (iv) ruled that the applicant could spend
every first and third weekend of each month with the children, as well as
seven and fourteen days of their winter and summer holidays, respectively.

15. By 28 September 2000 this judgment had become final.

C. The second set of civil proceedings

16. On 9 August 2006 the applicant filed a claim with the Municipal
Court, seeking custody of Z.F and N.F. as well as the amendment of the
maintenance ordered.

17. On 22 August 2006 M.F. filed a separate claim with the Municipal
Court, seeking the amendment of the applicant's access rights.

18. On 11 September 2006 the Municipal Court joined these
proceedings into a single case.

19. On 8 February 2007 the applicant withdrew his claim in respect of
N.F.

20. On 12 April 2007 the Municipal Court ruled against the applicant
and partly in favour of M.F. In particular, the court ordered that the
applicant would be entitled to spend time with Z.F. and N.F. each Sunday
between 10 a.m. and 4 p.m., thereby restricting his prior access rights.

21. On an unspecified date thereafter this judgment would appear to
have become final.
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D. The enforcement proceedings

22. Having apparently been refused access to the children by M.F., on
28 September 2000 the applicant filed an enforcement request with the
Municipal Court.

23. On 6 October 2000 the Municipal Court issued an enforcement
order, stating, inter alia, that M.F. would be fined 1,500 Serbian dinars
should she fail to comply therewith.

24. On 8 November 2000 the applicant informed the Municipal Court
that he had been denied all access and requested that the conditional fine
now be imposed.

25. On 28 November 2000 the Municipal Court rejected this request as
premature, stating that M.F. had received the order in question on
20 November 2000.

26. On 27 March 2001 the Municipal Court confirmed its decision of
28 November 2000.

27. On 25 June 2001 the applicant informed the Municipal Court that his
contact with the children was dependent upon the whims of his former wife
and noted that the final judgment of 6 June 2000 was being ignored.

28. On 29 June 2001 the Municipal Court decided to impose the said
fine and again ordered M.F. to respect the applicant's access rights.

29. On 22 December 2003 the Social Care Centre based in Zrenjanin
(“the Social Care Centre”) informed the court that the applicant had not
been in touch with them. They further noted that M.F. had stated that the
applicant had not shown any initiative to see the children. Lastly, the Social
Care Centre proposed that the enforcement proceedings be terminated.

30. On 21 February 2005 the Municipal Court confirmed its decision of
29 June 2001.

31. On 3 March 2005 the Municipal Court ordered M.F. to pay 6,750
dinars in costs.

32. On 8 May 2008 the Municipal Court scheduled a hearing for 28 May
2008.

33. On 22 May 2008 the Municipal Court cancelled this hearing,
terminated the enforcement proceedings and reaffirmed its order of 29 June
2001. As regards the termination, it referred to the judgment rendered in
2007 and relied on the provisions of Article 62 § 1 of the Enforcement
Procedure Act (see paragraph 49 below).

34. Having received this decision, the applicant failed to file a formal
complaint against it (see paragraph 50 below).

35. On 5 June 2008 M.F. paid the fine first imposed on 6 October 2000.
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E. The criminal proceedings

36. On 20 April 2005 the Municipal Court found the applicant guilty of
failing to pay child maintenance between 8 October 2001 and 8 March 2005
and sentenced him to four months in prison, suspended for one year.

37. On 28 September 2007 the Municipal Court revoked the suspended
sentence and ordered the applicant to serve the four months in prison.

38. On 7 November 2007 this decision became final and on 4 February
2008 the applicant stared serving his sentence. On 23 April 2008, however,
the Municipal Court ordered that the applicant be released on parole.

F. Other relevant facts as regards the children

39. On 31 May 2006 the Social Care Centre confirmed that Z.F. had
effectively been living with the applicant since 22 April 2006.

40. On 12 October 2006 the said centre observed that: (i) the
enforcement proceedings had been ineffective due to the uncooperative
attitude of the children, as well as their mother; (ii) the contact between the
applicant and the children had been re-established in the summer of 2005;
(ii1) in late summer of 2005 and April 2006, respectively, Z.F. had fled to
the applicant's home; and (iv) the applicant himself could not be considered
to be a positive influence on her.

41. On 22 February 2007 Z.F. again went to stay with the applicant.
Ultimately, however, she was returned to her mother by the Social Care
Centre.

42. On 6 November 2006 Z.F. stated, inter alia, that she would prefer to
live with the applicant.

43. On 21 December 2006 N.F. stated that he wanted to stay with his
mother, but was willing to maintain regular contacts with the applicant.

44. It would appear that in December 2007 both Z.F. and N.F. had been
staying with the applicant, which is why on 17 December 2007 he had been
ordered by the Municipal Court to return them to their mother.

45. In a separate case, on 26 December 2007 the Municipal Court ruled
that M.F. was legally entitled to have Z.F. removed from the applicant's
home, where she had stayed temporarily. By 26 December 2007 this
judgment became final and Z.F. returned to live with her mother.

G. The applicant's marital, financial and medical status

46. Following the dissolution of his marriage with M.F., the applicant
remarried and fathered another three children.

47. On 22 February 2007 the applicant was diagnosed as suffering from
hypertension, hypoglycaemia and spondylosis.
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48. On 11 July 2008 the Employment Agency (Nacionalna sluzba za
zaposljavanje) confirmed that the applicant had been formally unemployed
since 1987, except briefly between 26 October 2001 and 6 March 2002. It
would appear, however, that he had worked unofficially during this time
and had been an occasional recipient of various social benefits.

II. RELEVANT DOMESTIC LAW

A. Enforcement Procedure Act 2000 (Zakon o izvr$nom postupku;
published in the Official Gazette of the Federal Republic of
Yugoslavia - OG FRY - no. 28/00, 73/00 and 71/01)

49. Article 62 § 1 provides that enforcement proceedings “shall be
terminated ex officio if the ... [title being enforced] ... has been ... repealed,
reversed, annulled, or otherwise rendered ineffective, or the certification of
enforceability has been ... revoked”.

50. Article 49 § 3 provides that the creditor shall have the right to file a
complaint against a decision adopted, inter alia, on the basis of Article 62 §
1.

51. Article 209, while placing special emphasis on the best interests of
the child, states that there shall be an initial period of three days for
voluntary compliance with a child custody and/or access order. Beyond that,
however, fines shall be imposed and, ultimately, if necessary, the child shall
be taken forcibly, in co-operation with the Social Care Centre.

B. Enforcement Procedure Act 2004 (Zakon o izvr§Snom postupku;
published in the Official Gazette of the Republic of Serbia - OG
RS - no. 125/04)

52. The Enforcement Procedure Act 2004 entered into force in
February 2005, thereby repealing the Enforcement Procedure Act 2000. In
accordance with Article 304 of this Act, however, all enforcement
proceedings instituted prior to 23 February 2005 are to be concluded
pursuant to the Enforcement Procedure Act 2000.
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THE LAW

I. ALLEGED VIOLATION OF ARTICLES 6 AND 8 OF THE
CONVENTION

53. Relying on Articles 6 and 8 of the Convention, the applicant
complained about the non-enforcement of the final access order adopted on
6 June 2000.

54. The relevant provisions of the said Articles read as follows:

Article 6 § 1

“In the determination of his [or her] civil rights and obligations ...
everyone is entitled to a fair ... hearing within a reasonable time by an
... impartial tribunal ...”

Article 8

“1. Everyone has the right to respect for his [or her] private and family
life ,..

2. There shall be no interference by a public authority with the
exercise of this right except such as is in accordance with the law and is
necessary in a democratic society ... for the protection of health or
morals, or for the protection of the rights and freedoms of others.”

A. The Government's preliminary objection concerning the alleged
abuse of the right of petition

55. The Government pointed out that the applicant's lawyer had made
insulting and inappropriate comments in his observations amounting to an
abuse of the right of petition, within the meaning of Article 35 § 3 of the
Convention. In particular, he had described the Government's factual
submissions and/or legal arguments as “primitive”, “devious” and “furtive”,
and had added that they could only have been prepared by “someone who
had merely seen the outside of the Law Faculty”. The Government therefore
invited the Court to declare the application inadmissible or, alternatively, to
deprive the applicant's lawyer of his right to represent the applicant “any
further”.

56. The Court recalls that, whilst the use of offensive language in
proceedings before it is undoubtedly inappropriate, an application may only
be rejected as abusive in extraordinary circumstances (see, e.g., Akdivar and
Others v. Turkey, judgment of 16 September 1996, Reports of Judgments
and Decisions 1996-1V, p. 1206, §§ 53-54; Varbanov v. Bulgaria,
no. 31365/96, § 36, ECHR 2000-X; Assenov and Others v. Bulgaria,
Commission decision of 27 June 1996, Decisions and Reports (DR) 86-B, p.



FELBAB v. SERBIA JUDGMENT 7

54). It is also true that in certain exceptional cases the persistent use of
insulting or provocative language by an applicant against the respondent
Government may be considered an abuse of the right of petition (see, most
recently, Duringer and Grunge v. France (dec.), nos.61164/00 and
18589/02, ECHR 2003-11, as well as Stamoulakatos v. the United Kingdom,
no. 27567/95, Commission decision of 9 April 1997; L.R. v. Austria, cited
above; X. v. Germany, no. 2724/66, Commission decision of 10 February
1967; X. and Y. v. Germany, no. 2625/65, Commission decision of
30 September 1968, Reports 28, pp. 26-42). In the present case, however,
the Court considers that although the statements made by the applicant's
lawyer are inappropriate, excessively emotional and clearly regrettable, they
do not amount to the circumstances of the kind that would justify a decision
to declare the application inadmissible as an abuse of the right of petition
(see, mutatis mutandis, Chernitsyn v. Russia (dec.), no. 5964/02, 8 July
2004) or, indeed, even to deprive the applicant's representative of his
standing to represent his client in the present case, particularly given the fact
that the impugned statements were made in the applicant's final
observations.

57. It follows that the Government's preliminary objection must be
dismissed.

B. Admissibility conclusion

58. The Court notes that the applicant's complaint is not manifestly ill-
founded within the meaning of Article 35 § 3 of the Convention. It further
notes that it is not inadmissible on any other grounds. It must therefore be
declared admissible.

C. Merits

1. As regards the applicant's complaint considered under Article 6 § 1
of the Convention

(a) Arguments of the parties

59. The Government pointed out that:

- the applicant had had continued informal contact with the children since
2001;

- on 22 December 2003 the Social Care Centre had itself proposed that
the enforcement proceeding be terminated;

- the Convention had entered into force in respect of Serbia on 3 March
2004;

- a new judgment restricting the applicant's access rights had been
rendered on 12 April 2007,
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- the impugned enforcement proceedings had themselves been terminated
by 22 May 2008;

- M.F. had ultimately paid the fine imposed by the enforcement court;
and

- the applicant had not done enough to expedite the enforcement
proceedings, while they lasted, and had, in the meantime, been convicted for
failing to pay child maintenance.

The Government concluded that there had thus been no violation of
Article 6 § 1 of the Convention.

60. The applicant reaffirmed his complaint and added that:

- he had been able to see the children only briefly and haphazardly, when
they fled to his house, in front of their school, or occasionally when M.F.
personally deemed it appropriate;

- he was never afforded contact with the children in accordance with the
final access order of 6 June 2000;

- the Social Care Centre was biased in favour of M.F;

- he could not have paid child maintenance because he had been indigent,
of poor health and mostly unemployed: in any event, child access and child
maintenance were two unrelated issues;

- the enforcement court itself had been obliged to proceed ex officio, and
he had anyway complained orally about the delay on many occasions; and

- there was thus no point in filing a complaint against the Municipal
Court's decision to terminate the proceedings in question or in bringing new
enforcement proceedings based on the judgment adopted on 12 April 2007.

(b) Relevant principles

61. The Court recalls its settled case-law to the effect that Article 6 § 1
of the Convention, inter alia, protects the implementation of final, binding
judicial decisions, which, in States that accept the rule of law, cannot remain
inoperative to the detriment of one party. Accordingly, the execution of a
judicial decision cannot be prevented, invalidated or unduly delayed (see,
among other authorities, Hornsby v. Greece, judgment of 19 March 1997,
Reports of Judgments and Decisions 1997-11, pp. 510-11, § 40; Burdov v.
Russia, no. 59498/00, § 34, ECHR 2002-III; Jasiiniené v. Lithuania, no.
41510/98, § 27, 6 March 2003).

62. Further, the Court notes that, irrespective of whether enforcement is
to be carried out against a private or State actor, it is up to the State to take
all necessary steps to execute a final court judgment as well as to, in so
doing, ensure the effective participation of its entire apparatus, failing which
it will fall short of the requirements contained in Article 6 § 1 (see, mutatis
mutandis, in the child custody context, Pini and Others v. Romania, nos.
78028/01 and 78030/01, §§ 174-189, ECHR 2004-V).
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(¢) The Court's assessment

63. The Court observes, in the first place, that the final access order of
6 June 2000 had remained unenforced between 6 October 2000 and 22 May
2008, which is when the impugned enforcement proceedings had been
terminated (see paragraphs 23 and 33 above). Secondly, having adopted the
enforcement order, the Municipal Court was under an obligation to proceed
ex officio. Thirdly, Serbia ratified the Convention on 3 March 2004,
meaning that the proceedings in question had been within the Court's
competence ratione temporis for a period of more than four years and two
months. Fourthly, during this time the Municipal Court had merely
confirmed a fine imposed earlier, ordered M.F. to pay the costs specified
and cancelled a scheduled hearing (see paragraphs 30-33 above). Lastly, it
is noted that the Municipal Court had failed to make use of any coercive
measures despite the clearly uncooperative attitude expressed by the
applicant's former wife (see paragraph 40 above). Notwithstanding the
sensitivity of the impugned proceedings, as well as the fact that the
applicant was able to see the children informally, the Court therefore
considers that the Serbian authorities did not take sufficient steps to execute
the final access order of 6 June 2000. There has consequently been a
violation of Article 6 § 1 of the Convention.

2. As regards the applicant's complaint considered under Article 8 of
the Convention

(a) Arguments of the parties

64. Both the Government and the applicant relied on their respective
arguments described at paragraphs 59 and 60 above.

(b) Relevant principles

65. The Court notes that the mutual enjoyment by parent and child of
each other's company constitutes a fundamental element of “family life”
within the meaning of Article 8 of the Convention (see, among other
authorities, Monory v. Romania and Hungary, no. 71099/01, § 70, 5 April
2005).

66. Article 8 includes for parents a right that steps be taken to reunite
them with their children and an obligation on the national authorities to
facilitate such reunions (see, among other authorities, /gnaccolo-Zenide v.
Romania, no. 31679/96, § 94, ECHR 2000-I; Nuutinen v. Finland, no.
32842/96, § 127, ECHR 2000-VIII; Iglesias Gil and A.U.I. v. Spain, no.
56673/00, § 49, ECHR 2003-V).

67. What is decisive is whether the national authorities have taken all
necessary steps to facilitate the execution of a child-related court decision as
can reasonably be demanded in the specific circumstances of each case (see,
mutatis mutandis, Hokkanen v. Finland, cited above, § 58; Ignaccolo-
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Zenide, cited above, § 96; Nuutinen v. Finland, cited above, §128; Sylvester
v. Austria, nos. 36812/97 and 40104/98, § 59, 24 April 2003). In this
context, the adequacy of a measure is to be judged by the swiftness of its
implementation, as the passage of time can have irremediable consequences
for relations between the child and the parent who do not cohabit (see
Ignaccolo-Zenide, cited above, § 102).

68. Lastly, the Court recalls that, although coercive measures are not
desirable in this sensitive area, the use of sanctions must not be ruled out in
the event of unlawful behaviour by the parent with whom the children live
(see Ignaccolo-Zenide, cited above, § 106).

(¢) The Court's assessment

69. In view of the above-cited jurisprudence, the specific facts of the
present case and the parties' own submissions already considered under
Article 6 (see paragraph 63 above), the Court finds that the Serbian
authorities have failed to do everything in their power that could reasonably
have been expected of them. In particular, although the applicant had
sporadic contact with his children, his access rights as specified in the
Municipal Court's judgment of 6 June 2000 were never enforced, having
instead, ultimately, been restricted by the same court's judgment of 12 April
2007 (see paragraph 20 above). The legitimate interest of the applicant to
develop and sustain a bond with his children and their own long-term
interest to the same effect were thus not duly considered (see, mutatis
mutandis, Gorgiilii v. Germany, no. 74969/01, § 46, 26 February 2004),
which is why the applicant has suffered a separate breach of the right to
respect for his family life as guaranteed by Article 8 (see, mutatis mutandis,
McMichael v. the United Kingdom, judgment of 24 February 1995, Series A
no. 307-B, § 91).

II. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION

70. Under Article 13 of the Convention, the applicant complained that
he had no effective domestic remedy in order to expedite the enforcement
proceedings at issue.

71. Article 13 reads as follows:

“Everyone whose rights and freedoms as set forth in [the] Convention
are violated shall have an effective remedy before a national authority
notwithstanding that the violation has been committed by persons
acting in an official capacity.”

10
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A. Admissibility

72. The Court notes that this complaint raises issues of fact and law
under the Convention, the determination of which requires an examination
of the merits. It also considers that the complaint is not manifestly ill-
founded within the meaning of Article 35 § 3 of the Convention and that it
cannot be declared inadmissible on any other grounds. The complaint must
therefore be declared admissible.

B. Merits

73. The Government relied on their arguments described at paragraph 59
above and maintained that there was, hence, no violation of Article 13
either.

74. The applicant reaffirmed his complaint.

75. Having regard to its findings in respect of Articles 6 § 1 and 8, as
well as its prior judgments on this issue (see, mutatis mutandis, V.A.M. v.
Serbia, no. 39177/05, 13 March 2007; Ili¢c v. Serbia, no.30132/04,
9 October 2007), the Court considers that, at the relevant time, there was
indeed no effective remedy under domestic law for the applicant's complaint
about the non-enforcement in question. There has, accordingly, been a
violation of Article 13 taken together with Articles 6 § 1 and 8 of the
Convention.

III. APPLICATION OF ARTICLE 41 OF THE CONVENTION

76. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or
the Protocols thereto, and if the internal law of the High Contracting
Party concerned allows only partial reparation to be made, the Court
shall, if necessary, afford just satisfaction to the injured party.”

A. Damage

77. The applicant claimed 20,000 euros (EUR) in respect of non-
pecuniary damage.

78. The Government contested that claim.

79. The Court sees no reason to doubt that the applicant suffered distress
as a result of the non-enforcement of his access rights, which is why a
finding of a violation alone would not constitute sufficient just satisfaction
within the meaning of Article 41.

80. Having regard to the above and on the basis of equity, as required by
Article 41, the Court awards the applicant EUR 4,000 under this head.

11
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B. Costs and expenses

81. The applicant also claimed a total of EUR 5,000 for the costs and
expenses incurred domestically, as well as those incurred in connection with
his Strasbourg case.

82. The Government contested that claim.

83. According to the Court's case-law, an applicant is entitled to the
reimbursement of costs and expenses only in so far as it has been shown
that these have been actually and necessarily incurred and were also
reasonable as to their quantum. In the present case, regard being had to the
lack of information in its possession and the above criteria, the Court
rejects, as unsubstantiated, the applicant's claim for costs and expenses.

C. Default interest

84. The Court considers it appropriate that the default interest should be
based on the marginal lending rate of the European Central Bank, to which
should be added three percentage points.

FOR THESE REASONS, THE COURT
1. Declares the application admissible by a majority;

2. Holds by six votes to one that there has been a violation of Article 6 § 1
of the Convention,;

3. Holds by six votes to one that there has been a violation of Article 8 of
the Convention,;

4. Holds by six votes to one that there has been a violation of Article 13 of
the Convention, taken together with Articles 6 § 1 and 8;

5. Holds by six votes to one

(a) that the respondent State is to pay the applicant, within three months
from the date on which the judgment becomes final in accordance with
Article 44 § 2 of the Convention, EUR 4,000 (four thousand euros), plus
any tax that may be chargeable, in respect of the non-pecuniary damage
suffered, to be converted into Serbian dinars at the rate applicable at the
date of settlement;

(b) that from the expiry of the above-mentioned three months until
settlement simple interest shall be payable on the above amounts at a

12
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rate equal to the marginal lending rate of the European Central Bank
during the default period plus three percentage points;

6. Dismisses the remainder of the applicant's claim for just satisfaction.

Done in English, and notified in writing on 14 April 2009, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.

Sally Dollé Frangoise Tulkens
Registrar President

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of
the Rules of Court, the following opinions are annexed to this judgment:

(a) concurring opinion of opinion of Mr Popovi¢;

(b) dissenting opinion of Ms Joliene.

F.T.
S.D.
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CONCURRING OPINION OF JUDGE POPOVIC

I agreed with the majority of my colleagues on the merits of the case, but had
previously been in favour of striking the application out of the list on the ground of
abuse of the right of application within the meaning of Article 35(3) of the
Convention.

The reason for my attitude on the admissibility issue was the indecent and entirely
inappropriate language used by the applicant's counsel in his submissions to the
Court.

I very much doubt that counsel has ever been allowed to use such language in the
course of domestic proceedings and, in my opinion, he should be disciplined by the
Bar.



FELBAB v. SERBIA JUDGMENT 15

DISSENTING OPINION OF JUDGE JOCIENE

1. I regret that I cannot agree with the Section's conclusions in this case to the
effect that there has been a violation of Article 6 § 1 of the Convention and a separate
violation of Article 8.

2. The applicant complained under Articles 6 and 8 of the Convention about the
failure to enforce a final order granting access to his children, adopted by a municipal
court on 6 June 2000. According to the applicant, that order remained unenforced
until 22 May 2008 (see paragraphs 14, 22, 23 and 33 of the judgment).

3. In my opinion, this case should have been analyzed from the Convention
perspective under Article 6 § 1 alone, since the main aspect here is the non-
enforcement of the court judgment of 6 June 2000, seen as a part of the right of an
access to a court; therefore, no separate examination under Article 8 is required (see
mutatis mutandis Mehmet and Suna Yigit v. Turkey, Application no. 52658/99,
judgment of 17 July 2007).

4. 1 take into account the Government's arguments that the applicant continued to
have informal contacts with the children from 2001 onwards. I also note that on 22
December 2003 the Social Care Centre in Zrenjanin informed the domestic court that
the applicant had not been in touch with it and that M.F. had stated that the applicant
had shown no initiative in attempting to see the children. For these reasons the Social
Care Centre proposed that the enforcement proceedings be terminated. In my opinion,
this clearly shows that the applicant himself was not sufficiently active in seeking
contact with his children. Nevertheless, I believe that these arguments are not decisive
in the circumstances of the case, particularly because Serbia ratified the Convention
only on 3 March 2004. This means that, according to the Court's competence ratione
temporis, only the period from 3 March 2004, when Serbia ratified the Convention
(see, mutatis mutandis, Jasiuiniené v. Lithuania, no. 41510/98, § 38, 6 March 2003) to
22 May 2008, when the enforcement proceedings were terminated, should be taken
into account.

5. It should now be analyzed whether the respondent State, taking into account its
margin of appreciation, took all necessary steps to implement within a reasonable
time the final court's decision and did everything in their power that could reasonably
have been expected of them. I fully agree with the Court's clear-cut case-law that the
reasonableness of the length of proceedings, including the enforcement proceedings,
is to be considered in the light of the criteria laid down in the Court's case-law, in
particular the complexity of the case, the conduct of the applicant and of the relevant
authorities, and also the importance of what is at stake for the applicant (see, among
other authorities, Comingersoll S.A. v. Portugal [GC], no. 35382/97, § 19, ECHR
2000-1V). I also agree that Article 6 protects the implementation of final, binding
judicial decisions, which, in States that accept the rule of law, cannot remain
inoperative to the detriment of one party. Accordingly, the execution of a judicial
decision cannot be prevented, invalidated or unduly delayed (see, among other
authorities, Hornsby v. Greece, 19 March 1997, § 40, Reports 1997-11; Burdov v.
Russia, no. 59498/00, § 34, ECHR 2002-1II, and Jasiiiniené v. Lithuania, no.
41510/98, § 27, 6 March 2003, etc). In custody cases, the importance of what is at
stake for the applicant in the litigation must be given extra weight. This means that it
is essential that child custody cases be dealt with speedily (see Nuutinen v. Finland,
no. 32842/96, § 110, ECHR 2000-VIII), as the passage of time can have irremediable
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consequences for relations between children and parents who do not live with them
(see, mutatis mutandis, Maire v. Portugal, no. 48206/99, § 74, ECHR 2003-VII, and
Ignaccolo-Zenide v. Romania, no. 31679/96, § 102, ECHR 2000-I), although a delay
at some stage may be tolerated if the overall duration of the proceedings cannot be
deemed excessive (see, for example, Pretto and Others v. Italy, 8 December 1983,
§ 37, Series A no. 71).

6. Turning to the circumstances of our case, it should be noted that the period to be
taken into consideration began only on 3 March 2004. Consequently, according to the
Social Care Centre, contact between the applicant and his children was re-established
in the summer of 2005 (see paragraph 40 of the judgment). In addition, on 31 May
2006 the Social Care Centre confirmed that Z.F., one of the applicant's daughters, had
effectively been living with him since 22 April 2006.

7. Furthermore, the same Centre's subsequent credible arguments should be taken
into consideration. On 12 October 2006 it observed that the enforcement proceedings
had been ineffective due to the uncooperative attitude of the children, and not only
that of the mother. The Social Care Centre also noted that the applicant himself could
not be considered a positive influence on his daughter Z.F., which, in my opinion, is a
very serious factor in balancing the interests of the parents and children involved. It is
also established that on 22 February 2007 one of the daughters, Z.F., again went to
stay with the applicant, but was returned to the mother's home.

8. Furthermore, it would appear that in December 2007 both Z.F. and N.F. were
living with the applicant, which is why on 17 December 2007 he was ordered by the
municipal court to return them to their mother (see paragraphs 44 and 45 of the
judgment). The factual circumstances of this case clearly show that the applicant had
contact with his children since 2005 and even more, the children were actually living
with him, in violation of the court order placing them in the mother's house. In these
circumstances, another aspect could have had very detrimental effects — the mother
could also have complained that the municipal court's order of 6 June 2000, placing
the children with her, had remained unenforced, as the children had been actually or
occasionally living with the applicant (see paragraphs 39-41 and 44).

9. It should be also noted that the Social Care Centre did not act alone in the
enforcement proceedings, but was backed up by the domestic courts. On 6 October
2000 the Municipal Court issued an enforcement order stating, inter alia, that M.F.
would be fined 1,500 Serbian dinars should she fail to comply with it. On 29 June
2001 the Municipal Court decided to impose the said fine and again ordered M.F. to
respect the applicant's access rights; this decision was confirmed by the Municipal
Court in February 2005. On 3 March 2005 the Municipal Court ordered M.F. to pay
6,750 dinars in costs.

10. Furthermore, the applicant's behaviour also attracts some criticism. On 20 April
2005 the Municipal Court found the applicant guilty of failing to pay child
maintenance between 8 October 2001 and 8 March 2005 and sentenced him to four
months in prison, suspended for one year. I note the applicant's argument that he was
unemployed and was unable to pay child maintenance, but I consider that in such a
situation the applicant ought to have applied to the court to have the maintenance
order changed. The applicant's passivity cannot be seen as an appropriate contribution
to the best interest of his children. As I understand it, the applicant had not only a
right to contact with his children, but also a financial obligation to contribute to
optimal living and educational arrangements for them.

11. In the circumstances of the case, I conclude that the Serbian authorities did
everything in their power that could reasonably have been expected of them. They

16



FELBAB v. SERBIA JUDGMENT 17

took all necessary steps to facilitate execution of the court's judgment of 6 June 2000
and, in my opinion, the overall duration of the execution proceedings cannot be
deemed excessive. Therefore, there has been no violation of Article 6 § 1 of the
Convention in this case. Taking into consideration the fact that the finding of a
violation of Article 8 of the Convention was based on the same arguments, analyzed
under Article 6 § 1 of the Convention, and given in particular the applicant's genuine
opportunities to see his children and even to live with them, relying on the fact that no
irremediable consequences for the relationship between the children and their father
can be discerned in this case, and also taking into account the active attitude of the
Social Care Centre and the courts, I come to the conclusion that no separate
examination is necessary under Article 8 of the Convention.

Having found no violations in this case, I also voted against any award of
compensation to the applicant under Article 41 of the Convention.

17



