Peny0siuka Cpouja
BPXOBHH KACAIIMOHHU CY /]
Pes2 513/2020
27.05.2020. roqune

Beorpan

BpxoBam kacammonu cyn, y Behy cacraBjbeHoM onx cyauja: Becne Ilomosuh,
npenceannka Beha, 3opane Jlenmbamuh, ['opmane Komuenuh, bucepke XXuanoBuh u
boxunapa Byjuumha, uwmanoBa Beha, y mpaBHOj cTBapu Tyxuoma AA wu3 .., 4dju je
nyHoMohHUK Anekcanzpa Jacuka, aaBokart U3 ..., IpoTuB Tyxenux AJl ,,’Keneznune Cpouje*
beorpan, unju je mynomohnuk Jbwpana Ilomamuh, amBokar u3 ... u AJl 3a KeJIC3HUYKHU
npeBo3 nyTHuka ,,Cpbuja kapro beorpan, unju je mynomohnuk bophe Bypuh, agsokar u3z
.., pamum wucmiare, OIy4yjyhm O peBH3HjH TYXHOLA W3jaBJbEHO] IPOTUB TMpecye
Anenanuonor cyna y Kparyjesiy I'x1 2572/19 on 27.08.2019. roause, y CeIHHUIIN OAPIKAHO]
27.05.2020. ronune, 10HEO je

PEIMEBE

IMPUXBATA CE omiyunBame O PEBU3UjU TYKHOIA M3jaBJbEHO] MPOTHB IPECYIe
Anenamuonor cyna y Kparyjesny [kl 2572/19 on 27.08.2019. roamue, kKao H3y3e€THO
J103BOJbEHO], TpuMeHoM umana 404. 3I111.

YKUJA CE npecyna OcuoBuor cyaa y Iloxapesmy I11 153/17 om 22.04.2019.
TOJIMHE Yy CTaBy JIpyroMm u Tpehem m3peke u npecyna AnenarnuoHnor cyna y Kparyjesmy Ikl
2572/19 om 27.08.2019. rommHe y neiy cTaBa MNPBOT H3PEKe KOJjUM je TOTBpheHa
MPBOCTEIEHA Mpecya y oBoM Jeny (y cTaBy Ipyrom u tpehem u3peke), Kao U peliemhe o
TPOIIKOBHMA IOCTYNKa CaApKaHO y CTaBy JApPyroM u TpeheM wu3peke, u mpeamer Bpaha
MIPBOCTETICHOM CY/y Ha MOHOBHO OJITYYHBAKE Y YKUHYTOM JICITY.

O0pasaoxeme

[Ipecynom OcuoBHor cynaa y Iloxkapesiy I11 153/17 ox 22.04.2019. ronune, craBomMm
MIPBUM H3peKe 00aBe3aHH Cy TY)KEHH JIa TYXKHOILy, Ha IMe HaKHAJIe MITETE 32 CMEHCKHU PaJl, Y
nepuony on (ebpyapa no jyna 2014. roauHe, colMIapHO IUIaTe TOjeAMHAYHE MECEUYHE
n3HOCce Onmke ozpeleHe oBUM CTaBOM U3peKe ca mnpumnagajyhoM kamarom mnodes o 15.-or y
HapeaHoM Mecelly 3a Tekyhu mecer na 1o ucruiare. CTaBoM JApYrMM H3peke, oflujeH je
TYKO€HU 3aXTEB KOJUM j€ TY>KUJIaI] TPaXHO Jia ce Ty>KeHU 00aBeXy /1a My Ha M€ HaKHaJle 3a
TOILJI OOpPOK U perpec, 3a nepuoj o1 ¢pedpyapa 2014. 3akspyqno ca asrycrom 2015. ronune,
COJIUJIAPHO TUIATE TIOjeIMHAYHE MECEUHEe M3HOCe OmKe oapeheHe oBUM CTaBOM H3peke, ca
npumnagajyhom 3akonckom kamaroMm. CtaBoM TpehuM u3peke o0HjeH je U TyKOeHHU 3aXTeB
KOJHM j€ TYXWJIall Tpakuo jaa ce obaBexxe Tyxkenum AJl ,,CpOuja kapro® ga My Ha uMe
HaKHaJe 3a TOIUIM OOpOK M perpec, 3a nepuoj of centemOpa 2015. 3akjbyyHO ca jaHyapoM
2017. roguHe, TUIaTH TIOjeIMHAYHE MECEYHE M3HOCE OJke oapeleHe OBUM CTaBOM H3PEKe,
ca mpumnazaajyhom 3akoHckoMm kamaToM. CTaBOM YETBPTUM M3peKe 00aBe3aHH Cy TYXKEHHU J1a
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TYXKHOIly HakHaje TpomkoBe mapHuuHOr moctynka ox 90.088,00 nuuapa ca 3aKOHCKOM
KaMaTOM O]l M3BPIIHOCTH MpeCy/ie 0 UCILIaTe.

[Ipecynom Anenanmonor cyaa y Kparyjesmy 'kl 2572/19 onx 27.08.2019. ronune,
CTaBOM IIPBUM H3pEKe, OJ0WjeHe Cy >kande MapHUYHHX CTpaHaKa, Kao HEOCHOBaHE W
npBocTeneHa mnpecyaa nmorephena. CtaBoM apyruM u TpehuM H3peKe OJ0MjeHU Cy 3aXTCBH
Tyxuona u Tyxeror AJl ,,Cpbuja kapro* 3a HaKHay TPOIIKOBA KAIOSHOT MOCTYIIKA

[IpoTuB TpaBHOCHA)XXKHE TIpECyle JOHETE Yy JIPYrOM CTEIEHYy, TYKWJAll j€ W3jaBHO
peBu3ujy 300r TOTperrHe MpUMEHE MaTepujaliHOT TpaBa, moodwjajyhu je y aeny Kojum je
0J10MjeH Ty>KOCHHU 3aXTEB, C TUM IITO je MPEJIOKUO /1a C€ O PEBU3HjH OUTYYH Ka0 U3Y3ETHO
1103B0OJbEHO], TpuMeHoM wiaHa 404. 31111, panu yjeqnadaBama CyacKe Ipakce.

[Ipumenom umana 404. craB 1. HaBeAeHor 3akoHa O MapHUYHOM Moctynky (,,Ci.
rmacauk PC* 0p.72/11 u 55/14), noceOHa peBH3Hja Ce MOXKE H3jaBUTH 300T IMOTpPEIIHE
MPUMEHE MaTepHjaTHOT TpaBa M MPOTUB JPYrOCTENEHEe Mpecyae Koja ce He Ou Moria
moOHjaTH PEeBU3MjOM, aKO j€ IO OIICHH BpPXOBHOI KacaIlMOHOT Cy/a, MOTPEOHO Pa3MOTPUTH
MpaBHa MHTalka OJ OMNIITET MHTepeca WIM y UHTEpecy paBHONPABHOCTH TpahaHa, paau
yjenHadaBama CyJCKe Mpakce, Kao U Kaja je moTpeOHO HOBO Tymaueme npasa. [Ipema craBy
2. WCTOT 4YJaHa, HCIYHEHOCT YCIOoBa 3a H3Y3€THY J03BOJHEHOCT peBU3Hje BpxoBHU
KacallMoHM CyJI [IeHU y Behy o] IeT cyamja.

[ToOujanuM geIOM TPAaBHOCHAKHE OJTyKE OMJIYYEHO j€ O 3aXTEeBY TYKHOLA 3a
UCILIaTy HAaKHAJIE 32 HCXpaHy y TOKY paja U HakHaje 3a perpec. majyhu y Buay paznuuury
npakcy ArmnemanuoHor cyna y KparyjeBily o oBOM MpaBHOM IMHUTamby y OJHOCY Ha OCTalle
arnenalnMoHe CyAoBe, Ka0 M y OJIHOCY Ha IpPaBHO CXBaTame BpXOBHOr KacallMoOHOTr cyja
M3PaKEHO Yy peMeTHMA ca WICHTHYHUM MPABHUM U YHEEHUYHUM CTambeM, TPOU3MITAa3H Jia
y KOHKPETHOM Ciy4ajy TIOCTOjU IMoTpeda OayyhBamba O TOCEOHO] pPEBH3UjH, paau
yjeHavyaBama CYACKE Mpakce, YuMe Cy UcnymeHu ycioBu u3 uiana 404. 31111, na ocHOBY
Yera je ¥ OJJTy4eHO Kao y CTaBy IIPBOM HM3pEKe.

BpxoBHHM KacallOHH Cy/I je UCITUTA0 MOoOujaHy npecyny y cmuciy uiana 408. 3akoHa
0 mapHu4HOM nocTynky (,,Ci. rmacauk PC“ 0p.72/11 u 55/14) na je nHamao jaa je peBusuja
TYXKHOILIa OCHOBaHa.

VY noctynky HHMje yuMEbeHa OWTHa moBpesaa ojpeada MapHUYHOT MOCTYIKA U3 YilaHa
374. craB 2. Tauka 2. 3aKOHAa O MAPHUYHOM MOCTYNKY, Ha KOjy PEBU3MJCKU CYJ Ma3u IO
CIIy’)k0€HO] Ty>KHOCTH.

[Ipema 4MBEHHYHOM CTalkby Ha KOM je 3aCHOBaHa MoOMjaHa OJUTyKa, TY)KWIall je Ha
OCHOBY YroBOpa o paay ox 17.05.2007. roquHe 610 y palHOM OJHOCY Ha HeoapeheHo Bpeme
kox Al ,,Keneznune Cpouje®, no 01.09.2015. roaune, kana je, HAKOH CTaTyCHUX NPOMEHa
KOJl OBOT TYXEHOT, 3aCHOBAO0 pagHU OJHOC Kox TyxeHor ,,CpOuja kapro. Ilpema
3aKJbY4E€HOM YTOBOPY O pajly, 3all0CICHU UMa MpaBo Ha 3apajay, 3apajay 110 OCHOBY pe3yiTara
pana, yBehany 3apamy, HakHamy 3apaje, Kao W HaKHAIy TPOIIKOBA M Apyra NMpuMama y
CKJIaay ca 3aKoHOM U KOJeKTHBHUM yroBopoM. Y CIIOpHOM Iepuoay Ouo je Ha cHa3u AHEKC
Konextusnor yrosopa JII JKeneznune CpOuje uz 2006. rogune u KojaekTuBHU yroBop of
24.03.2015. roguHe, K0jUMa HUje HABEJCHA HOBYaHA BPEIHOCT TPAXKEHUX HAKHAIA, HUTHU Cy
OHE HOMHUHAJHO MCKa3aHe, Beh je onpendom unana 5. ctaB 6. Anekca KY u3 2006. ronune u
ynana 57. craB 2. KY ox 24.03.2015. ronune, oapeheHo na je y BpPEIHOCT jeIHOT PaHOT
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yaca yKJby4eHa MECEUHa BPEIHOCT 3a HMCXPaHy Yy TOKY paga u BpemaHocT 1/12 nakname
perpeca 3a kopuuihewe ToIWIIBEr OAMOpa CBEJIEHA Ha jeJaH paJHU 4ac. Y CIOPHOM
MEepPHOy, TYKCHH y JIUCTamMa ca OOpadyyHOM 3apajia TYXKHOILY, HUCY MCKa3WBaIl HOBYAHU
W3HOC TPaXEHUX HakHana. Tyxuiai TyKOOM y OBOj MPaBHOj CTBApH MOTpaxyje HAKHAAY 3a
UCXpaHy y TOKY pajia ¥ HaKHaJly 3a perpec, Hapojehu 1a My y CHIOpHOM IEPUOJTY TYKEHU OBE
HaKHaJie HUCY Tuiahanu.

[Tomazehu on oBako yTBpHEHOT UMECHHYHOT CTamkha, CYJAOBH CY OJOWIM TYXOCHH
3axTeB Hanmaszehum na cy TYXHOIy TpakeHe HakHajae HciutaheHe, Tako IITO Cy ypadyHaTe
MPUIMKOM 00padyHa 3apajie U yTBpheHe Kpo3 BPeIHOCT paIHOT Yaca.

BpxoBHE KacallMOHU CyJ HaJIa3W Jla C€ OCHOBAHO PEBU3MjOM yKa3yje Ja je moOujaHa
OJUTyKa JIOHETA Y3 NMOTPEIHY IPUMEHY MaTEpHjaTHOT TIpaBa.

3akoHOM O paay mpenBul)eHo je MmpaBo 3arMoCiICHOr Ha HAKHAAY TPOIIKOBA y BE3H ca
pamom, 1Mo KOMe 3aloCiIeHH MMa IpaBO Ha TPOIIKOBE 3a J0Ja3aKk M Ojja3aK ca paja, y
BHUCHHHU IIeHE MpEeBO3HE KapTe Yy jaBHOM caoOpahajy, Kao W HakHaJa TpPOIIKOBa KoOje
3aI0CJICHH UMa Ha CITy)KOSHOM ITyTy. 3aKOHOM O M3MEHaMa U JoIyHaMa 3akoHa o pany (,,Ci.
rinacHuk PC* 6p. 61/05), koju ce npumemyje o 01.01.2006. rogune, npeasuheHo je u mpaBo
Ha HAKHAJy TPOIIKOBAa 3a MCXpaHy y TOKY pala W 3a perpec 3a KOpHIIheme I'oTUIIber
onMopa (unan 118. tauka 5. u 6.), KOju MOopa OMTH MCKa3aHa y OOpPauyyHCKO] JIUCTU 3a CBE
zamocnene. [loueB ox 01.10.2006. romuHe mociomaBOuMMa je OcTaB/beHa MOryhHOCT 1a
CBOJUM aKTHMa O PAaCIOJeNId 3apajie MOTY yroBapaTh Mamu WM Behu HM3HOC perpeca u
TOILIOT 00pOKa, 0/1 OHOTa KOjH je mpeasuheH OmmruM KoleKTHBHUM YyTrOBOPOM U 3aKOHOM O
pany, alld caMO YKOJIMKO je JIOHEeTa OJJTyKa KOjoM je mpeaBuljeHa BUCHHA perpeca U TOIUIOT
oOpoxka.

Anexcom KonektuHor yrosopa ,,Keneznune Cpouje AJl (,,Cn. rmacauxk PC* Op.
4/06), onpendom wiaHa 2. u3MemeH je wiad 57. KonektuBHor yrosopa, na je oxapeheno na
3aloCJIeHH MMa MpaBO Ha 3apajay Koja ce cacToju O]l 3apaZe 3a 00aBJbEHHM pajJ U Bpeme
MIPOBE/ICHO Ha pajly, IpUMama 3a UCXpaHy Y TOKY paja U MpuMama 3a perpec 3a Kopuuheme
TOJIMIIELET OJIMOpPA, JOK je oipendom wiaHa 5. oBor AHekca, 3aTuM wiaHoMm 18. ctaB 2.
aHekca 7. KonexktuBHor yrosopa oz 23.06.2014. roaune, xao u umaHoMm 57. craB 2.
Konextusnor yrosopa ,,)Kenesuute Cpouje A/l (,,Cn.rmacauxk PC* 6p.4/15) nponucano na
Jj€ Y BpPEAHOCT jeHOT PaJHOr Yaca yKJbyueHa MeceuHa BPEJHOCT 3a MCXpaHy y TOKY pajaa u
BpenHocT 1/12 HakHazme perpeca 3a KOpUIINeme TOJUIIBET 0JMOpa CBEACHA Ha jeJaH PaIHU
gac. CTaBoM 4. UCTOT WiaHa MPONKUCAHO j€ J1a Ce BPEJHOCT JeJHOT PaJHOr Yaca ymamyje 3a
10% u u3HOCH 66,46 MUHApa HETO.

Hakne, KonektuBHum yroBopom (,,Cimrmacauk PC* 06p.4/15) m AHekcom
Konektusnor yrosopa (,,Ci. rmacauk PC* 6p. 4/06), Ha UCTH HAYMH je PETyIMCaHO MPaBoO Ha
HaKHaJy TPOILKOBA MCXpaHe M HAaKHAaJa 3a perpec 3a Kopuilheme TOAUIIBEr 0IMOpa — Kpo3
BPEIHOCT pajJHOr yaca, ajli KOHKpeTH3allyja OBOI IpaBa HHje HU3BpuIeHa. M3 oBakBor
yTBphema BpPEIHOCTH pPaJHOr yaca HE MOXKE C€ YTBPAMTH HHM KOJU H3HOC IPECTaBsba
HAKHa/Jy TPOLIKOBA HCXpaHe W perpeca, ¢ o03MpOM Ja OBE HaKHaAe HHCY ojapeheHe y
HOMHHAJIHOM U3HOCY, HUTH Cy Y HOMUHAJIHOM M3HOCY MCKa3aHe Yy 0OpadyHCKHUM JIMCTaMa 3a
UCIUIATYy 3apajie TYKUOILY, I1a CE HE MOXE NMPUXBATUTU HU 3aKJby4daK HI)KECTEIIEHUX CyJ0Ba
Jla je TY’KHOIly HaKHaja 3a MCXpaHy M perpec uciiaheHa Kpo3 BpeIHOCT paaHor 4aca. [Ipu
TOM, BHCHMHA HaKHaJE 3a MCXpaHy y TOKy paJa M HaKHaJe 3a perpec 3a KopHiheme
TOAMIIEET 0JIMOpa, MOpa OUTH ojpeheHa y NCTOM HOMMHAIHOM HM3HOCY 3a CBE 3aIlOCIICHE,
6e3 0031pa Ha BUXOBY CTPYUYHY CIPEMY, PaJHO MECTO U KOS(PHUIIM]EHT 3a 00pauyH U UCIIATY
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rwiare. To 3HaUM Ja YKOJIMKO OM ce MPUXBATHUJIO CTAHOBUINTE HIDKECTETIEHUX CYyJIOBa Jia je
BPEIHOCT OBHMX TPOIIKOBA ypauyHaTa y BPEIHOCT paJHOr 4aca, 0e3 ojpeluBama BUCHHE
HaKHa/Ie Y HOMUHAJIHOM M3HOCY, Ta/1a BUCHA HAKHAJIE 332 ICXPaHy U perpec He 6u Omna ucra
3a CBe 3amociieHe, Beh Ou Owiia y JUPEKTHO] cpa3MepH ca Koe(dHIIMjEeHTOM pajHOT MeEcCTa,
IITO c€ HE MOJKE MMPUXBATUTH U HE OM OMJIO MTPABHITHO.

Nmajyhu y Buny ga 300r morpenise MpUMEHE MaTepHjaTHOT MpaBa HUKECTEIICHU
CYJIOBHM HUCY LEHWIH MPABWJIHOCT 00pavuyHa U BUCHHY Tpa)K€HE HaKHaJe 3a TOIUIH OOpOK U
perpec, IITO 3HAYM J1a je HA Taj HAYMH YMEEHUYHO CTAE OCTAJO0 HEMOTIYHO YTBphEHO,
BpxoBHu kacanmoHu cyn je Ha ocHoBy wiaHa 416. craB 2. 3IIII, ykuHyo HMKECTEIICHE
npecy/ie U MpeaMeT BpaTuo MPBOCTEIICHOM Cyly Ha TIOHOBHO OJTyYHBAmbE.

Y NOHOBHOM NIOCTYIIKY NPBOCTENEHU CyA he MpaBMIIHO YTBPAUTH YHEHEHUYHO CTambeE,
umajyhu y Buy npumenoe U3 OBOT peliena, a HOTOM JJOHETH HOBY M 3aKOHUTY OJUIYKY.

IIpeacennuk Beha — cyamja
Becna Ilomosuh,c.p.

3a TayHOCT OTIIpaBKa
VYnpaButesb nucapHuLle
Mapuna Antonuh



